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EXPLANATORY  NOTE 

Despite  the  present  widespread  discussion  of  crime, 
and  criticism  of  the  administration  of  criminal  justice, 
there  is  little  authoritative  information  available  on  the 
subject. 

The  first  comprehensive  and  scientific  investigation 
on  a  broad  scale  was  that  conducted  by  the  Cleveland 
Foundation,  the  results  of  which  were  published  in  the 
reports,  "Criminal  Justice  in  Cleveland"  in  1921.  This 
report  will  be  considered  the  standard  for  many  years  to 
come. 

The  present  handbook  attempts  to  present  a  consid- 
eration of  the  various  problems  involved  in  the  admin- 
istration of  criminal  justice,  with  particular  reference  to 
developments  in  the  five  years  since  the  Cleveland 
Survey. 

The  bibliography  has  been  arranged  to  conform  to 
the  reprinted  material  and,  while  it  is  fairly  comprehen- 
sive, it  does  not  entirely  include  references  of  a  peculiarly 
technical  character. 

It  is  hoped  the  handbook  will  be  found  useful  not  only 
to  those  professionally  interested  in  the  subject,  but  also 
to  the  student  and  the  general  reader. 

James  P.  Kirby. 
February  27,  1926. 
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CRIMINAL  JUSTICE 
INTRODUCTION 

At  no  time  in  the  history  of  the  nation  has  there  been 
so  much  interest  in  the  problem  of  crime  as  exists  today. 

Nor,  it  is  safe  to  say,  has  there  ever  been  such  con- 
fusion with  regard  to  its  solution. 

Dissatisfaction  with  the  inadequacy  of  the  existing 
mechanics  of  the  administration  of  criminal  justice  ap- 
pears to  be  general.  Indeed,  if  there  is  any  crystalliza- 
tion of  public  opinion  on  the  subject  at  all,  it  is  from  this 
viewpoint.  With  the  futility  which  is  a  concomitant 
of  such  chaotic  sentiment,  what  energy  is  exerted  is  in 
the  way  of  a  compensation  for  the  community's  lack  of 
an  intelligent  program. 

Thus  it  appears  that,  for  the  inequalities  and  imper- 
fections of  our  system  of  criminal  jurisprudence,  all  of 
the  indignation  and  vigor  of  which  the  community  is 
capable  is  exercised  against  the  individual  offender.  Spe- 
cifically, because  of  the  manner  in  which  judicial  and 
executive  clemency  is  exercised  in  the  individual  case, 
juries  are  urged  to  render  verdicts  which  will  compel 
judges  to  impose  inordinately  severe  penalties.  There  is 
no  appreciation  of  the  fact  that  the  concerted  utilization 
of  the  .community's  intelligence  might  correct  such  con- 
ditions through  the  application  of  scientific  methods. 

With  bewildering  rapidity  there  have  arisen  schools  of 
thought  whose  separate  and  collective  panaceas  are  guar- 
anteed with  an  assurance  which  makes  the  pretensions  of 
the  old-time  medicine  show  appear  positively  modest  by 
comparison. 

One  school  proclaims  the  present  day  situation  to  be 
due  first,  to  inadequacies  of  the  law  and  secondly,  to  a 
lack  of  vigor  in  its  enforcement.  They  assert  that  if 
adequate  laws  do  not  already  exist,  they  may  readily  be 
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enacted ;  altogether,  laws  already  extant  and  others  which 
they  urge  upon  legislatures,  all  vigorously  enforced,  will 
provide  the  solution  to  the  crime  problem. 

The  most  illuminating  illustration  of  this  attitude  is  to 
be  found  in  the  report  of  the  Committee  on  Law  En- 
forcement of  the  American  Bar  Association,  recently 
published. 

Another  school  whose  enthusiasm  is  no  less  vigorous 
is  represented  by  the  sensational  press.  Generally  speak- 
ing, this  group  echoes  the  proclamations  of  the  first,  but 
is  not  inhibited  by  the  same  restrictions.  The  press  goes 
beyond,  and  while  questioning  the  integrity  of  the  law  en- 
forcement machinery-,  adds  to  the  confusion  by  its  mis- 
representation of  conditions  as  they  exist,  emphasizing 
factors  which  lend  themselves  to  exploitation,  such  as 
the  "sob  story"  and  are  typified  by  that  by-product  of 
modern  journalism,  the  "crime  wave." 

Yet  another  group,  largely  comprised  of  evangelists, 
feverishly  proclaims,  as  the  antidote,  a  brand  of  harsh, 
abstract  religion  which  in  fact  they  themseles  find  it 
impossible  to  apply. 

Science  and  pseudo-science,  including  law,  medicine 
and  sociology,  represent  not  only  the  sincere  technician, 
but  also  quackery  of  a  specie  which  all  but  vitiates  genu- 
ine achievement  in  meeting  the  crime  problem. 

Business,  the  interests  of  which  may  be  said,  funda- 
mentally to  be  second  to  none  of  the  aforementioned,  is 
perhaps  the  most  short-sighted.  It  is  a  truism  proved  by 
psychologists  that  self-interest  precludes  the  possibility  of 
dispassionate  observation.  Never  has  this  been  more 
aptly  illustrated  than  in  the  case  of  business  and  its  atti- 
tude toward  crime. 

Constantly  agitated  by  the  proclamations  of  alarmists 
in  each  of  the  foregoing  groups,  business  fretfully  adopts 
the  pearls  of  wisdom  of  each,  and  desperately  attempts 
to  strengthen  its  fortifications. 

Without    utilizing  the    same   degree   of    acumen    in 
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approaching  the  whole  problem  which  it  is  safe  to  assume 
is  a  commonplace  in  commerce,  business  squanders  a  sum 
far  in  excess  of  what  would  be  the  net  cost  were  it  to 
proceed  scientifically.  Examples  of  this  may  be  cited  in 
the  fortuitous  development  in  recent  years  of  elaborate 
protective  organizations  restricted  to  individual  indus- 
tries, each  operating  independently,  as  well  as  the  sub- 
sidizing of  private  detective  agencies,  all  at  a  stupendous 
overhead  and  with  a  minimum  of  results. 

It  is  no  exaggeration  to  say  that  at  a  total  expenditure 
of  approximately  the  same  amount  of  money  (certainly 
not  very  much  greater),  through  scientific  investigation 
into  causes  of  crime  and  its  repression,  business  would  be 
in  the  way  of  far  greater  return  on  its  investment. 

Recent  years  have  witnessed  the  development  of  an- 
other agency  primarily  interested  in  the  problem ;  its  in- 
ception marked  a  community  interest  which  may  generally 
be  conceded  as  distinctly  hopeful.  This  is  the  Crime 
Commission,  the  Association  for  Criminal  Justice,  or 
the  National  Crime  Commission. 

Organized  locally  at  first,  as  in  the  case  of  the  Chi- 
cago Crime  Commission  and  the  Cleveland  and  Baltimore 
Associations  for  Criminal  Justice,  this  agency  within  the 
year  has  broadened  its  approach  to  include  a  whole  state 
through  the  Missouri  Association  for  Criminal  Justice, 
and  finally  has  become  nationwide  with  the  formation  of 
the  National  Crime  Commission  late  in  1925,  with  head- 
quarters in  New  York  City. 

In  the  original  movements  (the  Chicago  Crime  Com- 
mission and  the  Cleveland  Association  for  Criminal  Jus- 
tice), by  reason  of  the  nature  of  the  organizations,  there 
has  been  comparatively  little  progress  toward  effectual 
reduction  in  crime,  even  in  these  cities. 

Constituted  by  representation  of  the  business  and 
commercial  interests  who  preponderate  in  the  organiza- 
tions, it  was  to  be  expected  that  the  approach  of  these 
agencies  would  be  along  traditional  lines. 


4  CRIMINAL  JUSTICE 

The  principal  achievements  of  these  organizations 
have  been  in  the  stimulation  of  the  local  law  enforcement 
machinery,  such  as  police,  prosecution,  courts,  etc.,  and  in 
the  accumulation  of  a  considerable  body  of  more  or  less 
complete  and  highly  accurate  local  statistics  concerning 
the  prevalence  of  certain  types  of  crime,  the  results  of 
prosecutions,  and  similar  information. 

It  was  only  in  subsequent  developments  of  the  move- 
ment, the  Baltimore  and  Missouri  Associations  for  Crim- 
inal Justice  and  the  National  Crime  Commission,  that  a 
beginning  was  made  toward  an  intelligent  appreciation  of 
the  whole  general  problem. 

In  the  constituency  of  these  latter  organizations,  rep- 
resentation of  every  branch  of  social  activity  is  included, 
such  as  education,  mental  and  social  hygiene,  economics, 
in  fact,  all  branches  of  the  science  of  sociology. 

In  other  words,  it  is  through  these  last  named  agencies 
that  we  may  expect  some  progress  in  learning  something 
about  crime,  its  causes  and  the  best  manner  in  which  it 
may  be  met. 

For  perhaps  the  first  time,  and,  at  least  quasi-officially, 
there  appears  to  be  a  genuine  beginning  toward  seeing  the 
problem  in  its  entirety.  Instead  of  considering  only  the 
material  questions  involved,  we  may  begin  to  hope  for  a 
thorough  evaluation  of  the  social  and  human  factors,  and 
the  quickening  of  a  well-informed,  intelligent,  public 
opinion. 

Sentimentalism  heretofore  has  been  the  designation 
applied  to  any  movement  that  in  any  manner  questioned 
the  efficacy  of  severe  penalties  as  a  deterring  influence; 
the  finality  of  the  judicial  decision ;  the  certainty  of  the 
jury's  verdict,  or  the  wholesomeness  and  effectiveness  of 
our  whole  reformatory  and  penal  system. 

Certainly  there  has  been  no  recognition  of  the  emo- 
tionalism involved  in  such  justification  by  advocates  of 
the  present  structure  in  the  face  of  its  obvious  failure  to 
accomplish  the  desired  results. 
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There  has  been  complacent  acceptance  of  such  gener- 
alizations as  the  prevalence  of  crime  among  the  foreign 
born  element  upon  which,  at  the  present  writing,  there  is 
no  accurate  information  available. 

Also  unquestioned  have  been  the  assumptions  that 
judges  and  prosecutors,  by  reason  of  their  position,  qual- 
ify as  experts  on  the  subject.  Nowhere  has  the  inquiry 
been  directed  toward  ascertaining  the  qualifications  of  the 
judicial  candidate  to  perform  such  highly  specialized  and 
technical  duties  as  are  imposed  in  the  disposition  to  be 
made  of  the  convicted  offender. 

No  evaluation  has  been  made  of  the  wisdom  of  the 
system  by  which  judges  rotate  on  the  criminal  and  civil 
bench,  nor  the  inequality  which  exists  between  the  lawyer 
who  specializes  in  criminal  litigation  and  the  haphazard 
system  of  election  of  political  aspirants  to  the  prosecut- 
ing office  and  to  the  bench. 

In  a  word,  what  with  the  admitted  menace  of  crime, 
the  tremendous  economic  and  social  loss  entailed,  and  the 
demoralization  of  public  opinion  through  its  misunder- 
standing of  the  causes  of  such  administrative  inefficiency, 
there  has  been  confusion  and  chaos. 

If  the  foregoing  may  have  appeared  pessimistic,  a 
note  of  optimism  may  yet  be  heard. 

It  emanates  from  that  growing  body  of  sincere  in- 
vestigators who  are  delayed  but  not  frustrated  in  the  en- 
deavor to  ascertain,  through  such  agencies  as  the  juvenile 
court,  the  psychiatric  clinic,  the  social  agencies  and  the 
laboratories  of  our  great  graduate  schools,  universities 
and  schools  of  social  work,  the  relationship  between  juve- 
nile and  adult  delinquency,  between  economic,  political, 
social,  physical  and  mental  factors  and  crime. 

It  is  in  the  hope  that  the  following  pages  may,  to  a 
small  degree,  facilitate  this  end  that  this  volume  is  offered. 

Cleveland,  Ohio,  James  P.  Kirby. 

February  27,  1926. 
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The  increasing  volume  of  crime  in  this  country  which 
renders  our  homicide  rate  greater  than  that  of  other  na- 
tions which  we  consider  to  be  on  the  same  plane  of  civ- 
ilization with  ourselves,  the  widespread  disrespect  for  law 
manifested  in  so  many  phases  of  our  American  life,  make 
timely  any  well-considered  treatise  upon  criminal  justice, 
and  require  every  citizen  to  understand  the  subjects  of 
which  it  treats. 

So  far  as  the  sentence  of  prisoners  is  concerned,  the 
proper  administration  of  criminal  justice  requires  an 
understanding  not  only  of  the  facts  of  the  crime  but  also 
of  the  environment  and  make-up  of  the  prisoner. 

If  the  purpose  of  the  punishment  meted  put  to  the  de- 
fendant is  to  make  him  a  fit  member  of  society,  then  ob- 
viously the  treatment  accorded  him  should  have  some  re- 
lation to  his  individual  character,  for  only  by  bringing  out 
the  good  in  his  individual  character  can  he  be  reclaimed. 
By  this  I  do  not  mean  that  the  criminal  should  be  treated 
with  sentimental  leniency  and  that  robbers,  automobile 
thieves,  and  murderers  should  go  free.  Certainly,  how- 
ever, in  handling  men  who  have  made  their  first  criminal 
misstep,  at  least  some  men  should  be  reclaimed. 

Criminologists  say,  however,  that  our  penal  system 
instead  of  reforming  first  offenders,  often  makes  them 
into  irreclaimable  criminals.  We  have  good  reason  to 
think  that  at  least  part  of  this  failure  is  due  to  our  lack 
of  intelligent  individual  case  treatment.  If,  by  taking 
account  of  the  individual  characteristics  of  the  prisoner 
and  not  releasing  him  from  punishment,  but  shaping  his 
punishment  to  his  individual  case,  we  can  fit  him  to  carry 
out  his  social  responsibilities,  shall  we  not  be  protecting 
society  ? 
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Many  criminals  have  subnormal  mentality.  The 
judge  does  not  know,  in  the  specific  case  before  him,  what 
is  the  mentality  of  the  particular  criminal.  In  order  to 
determine  this  fact  psychiatric  examination  is  required, 
and  in  most  cases  it  is  essential  for  proper  disposition  and 
sentence.  A  defendant  of  abnormal  mentality,  not  quite 
insane  but  on  the  border  line,  obviously  should  not  be 
treated  in  just  the  same  way,  in  order  to  reclaim  him, 
as  the  man  who  sanely,  deliberately  and  intelligently 
burns  his  way  into  the  safe  of  a  bank  with  an  acetylene 
torch. 

Without  trained  case  investigation,  the  court  cannot 
understand  these  important  phases  of  the  prosecutions 
it  must  handle. 

When  I  first  was  associated  with  the  Court  of  Com- 
mon Pleas  in  Cleveland  as  an  assistant  county  prosecutor, 
I  was  impressed  again  and  again  with  the  fact  that  when 
men  charged  with  crime  received  their  sentence,  the  court 
had  few  real  facts  before  it  upon  which  to  base  its  judg- 
ment. 

On  such  occasions  the  judge  usually  heard  a  highly- 
colored  statement  from  the  family  of  the  defendant  all 
in  behalf  of  the  prisoner.  He  had  before  him  often  as 
highly-colored  a  statement  from  the  prosecutor's  office, 
giving  only  the  bare  facts  in  the  man's  criminal  record. 

When  I  sat  upon  the  bench  in  the  Court  of  Common 
Pleas,  I  felt  this  lack  still  more  keenly.  Often  I  post- 
poned cases  for  several  days  and  sent  policemen  out  to 
investigate  conditions  to  satisfy  myself  what  sentence  I 
ought  in  justice  to  impose.  And  yet  this  was  unsatisfac- 
tory, because  the  police  were  overworked  and  did  not 
have  at  their  command  socially-trained  investigators, 
stenographers,  and  all  of  the  equipment  necessary  to 
proper  case  investigation. 

While  I  was  in  the  Court  of  Common  Pleas  the  pro- 
bation department  was  at  last  established  for  the  county 
of  Cuyahoga,  and,  almost  as  soon  as  the  department  be- 
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gan  to  work,  the  judge,  who  felt  some  doubt  as  to  whether 
he  understod  the  basic  facts  in  the  case,  had  at  his  com- 
mand trained  investigators  who  were  capable  of  giving 
intelligent  consideration  to  the  acute  problem  of  how  to 
deal  with  men  convicted  of  crime. 

The  editor  of  this  book,  James  P.  Kirby,  was  the  first 
head  of  the  probation  department  in  Cuyahoga  county, 
Ohio,  and  the  county  may  count  itself  happy  that  he  still 
serves  in  that  capacity.  Under  his  administration  of  the 
probation  department,  the  trial  court  of  Cuyahoga  county 
can  be  intelligent  in  the  rendering  of  sentences.  I  believe 
I  voice  the  sentiments  of  the  bench  and  bar  of  the  county 
in  saying  that  we  went  without  this  assistance  entirely  too 
long. 

In  his  compilation  Mr.  Kirby  has  considered  the  entire 
question  of  intelligent  crime  treatment  with  great  thor- 
oughness, and  he  has  done  a  service  in  giving  us  expert 
views  upon  a  subject  so  vital. 

Florence  E.  Allen, 
Justice,  Ohio  Supreme  Court, 
Columbus,  Ohio. 
February  25,  1926. 


PUBLIC  OPINION 

PUBLIC  OPINION 

AND 

THE  ADMINISTRATION  OF  CRIMINAL  LAW1 

Anyone  who  keeps  his  ears  open  must  have  heard 
during  the  past  few  years  a  good  deal  about  the  adminis- 
tration of  the  criminal  law  in  American  cities  and  most  of 
what  he  has  heard  has  not  been  favorable.  There  has 
been  much  viewing  with  alarm.  The  machinery  of 
justice  has  been  taken  apart  and  put  together  again.  It 
has  been  examined  microscopically  and  telescopically,  it 
has  been  surveyed  from  end  to  end.  A  literature  has 
come  into  existence  on  the  subject,  and  for  the  most  part, 
it  has  been  a  literature  of  despair.  Everyone  has  seemed 
to  agree  that  a  good  many  things  are  wrong  and  clearly 
something  ought  to  be  done  about  it.  Perverse  questions 
have  arisen  which  go  to  the  very  foundation  of  the  struc- 
ture of  justice. 

Results  recently  of  the  administration  of  criminal  law 
in  this  state  have  been  spotty,  to  put  it  mildly.  A  period 
of  drastic  law  enforcement,  brought  on  by  a  crime  wave, 
will  be  followed  by  an  interval  when  juries  will  not  con- 
vict at  all.  Not  long  ago  in  Cuyahoga  county  two  men 
shot  and  killed  a  policeman. 

One  of  the  murderers,  a  stupid  dull  fellow,  who  actu- 
ally fired  the  shot,  paid  for  the  crime  in  the  electric  chair. 
The  other  man,  a  clever,  cunning,  hard-boiled  type  of 
modern  big  city  criminal,  the  brains  of  the  job,  got  off 
with   life.      I   have   no   hesitation   in   saying  that   many 

1  An  address  delivered  by  Paul  Bellamy,  Managing  Editor,  The  Cleve- 
land Plain  Dealer,  before  the  Ohio  Welfare  Conference,  Springfield,  Ohio, 
October,   1925. 
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thousands  of  Clevelanders  believed  a  gross  miscarriage 
of  justice  had  been  perpetrated. 

We  have  recently  heard  judges  from  the  bench  in 
Cleveland  rebuking  juries  in  scathing  terms  for  abso- 
lutely refusing  to  convict  in  homicide  cases  when  the 
evidence  of  guilt  was  plain  and  overwhelming. 

What  has  got  into  the  law  machinery?  It  will  not 
take  a  survey  report  of  many  volumes  to  answer  this 
question.  Only  we  shall  have  to  answer  a  more  funda- 
mental question  first,  namely,  what  has  got  into  the 
public? 

There  is  the  crux  of  the  whole  question.  What  has 
got  into  the  public  ? 

I  believe  that  the  public  is  in  a  state  of  almost  com- 
plete befuddlement  concerning  the  nature  of  crime  and 
what  ought  to  be  done  about  crime.  The  public's  concep- 
tions concerning  crime  are  shifting  and  have  been  shifting 
ever  faster  during  the  past  five  years.  Outside  of  a  few 
old-fashioned  crimes  like  murder,  mayhem  and  assault, 
which  everyone  recognized  as  crimes  and  against  which 
he  felt  a  natural  abhorrence,  we  have  now,  by  the  passage 
of  modern  sumptuary  legislation,  fixed  ourselves  up  with 
a  new  stock  of  crimes  and  misdemeanors,  concerning 
many  of  which  the  average  man,  I  will  venture  to  say, 
feels  no  abhorrence  at  all.  He  feels  little  if  any  abhor- 
rence against  stepping  on  the  gas  and  letting  her  out  a  bit 
beyond  the  speed  limit,  if  he  has  a  new  car  and  is  on  the 
open  road  where  nobody  is  going  to  get  hit.  He  feels 
still  less  abhorrence,  in  many  cases,  if  a  friend  offers 
him  a  drink  of  Scotch,  purely  in  the  bosom  of  the  family. 
I  say  that  he  does  not  feel  like  a  criminal  if  he  yields  to 
these  temptations  and  no  amount  of  preaching  will  make 
him  feel  like  a  criminal,  and  if  he  gets  on  a  jury  he  will 
vote  against  treating  other  people,  guilty  of  the  same 
lapses,  as  criminals. 

Now  this  is  a  serious  thing.  I  wonder  if  we  realize 
how  far  we  have  come  in  even  thirty  years.    When  I  was 
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a  lad  in  New  England,  I  was  taught,  and  all  other  boys 
of  the  village  were  taught  and  we  all  believed,  what  is 
more,  that  the  law  was  something  above  argument  as  to 
right  and  wrong.  It  was  like  the  Deity.  It  just  was 
and  you  accepted  it.  And  now  we  have  laws  on  our 
statute  books  which  thousands  upon  thousands  of  citizens 
habitually  and  continuously  disregard,  and  apparently 
without  the  slightest  twinges  of  conscience.  I  deplore 
this  situation  beyond  words.  It  is  one  fraught  with  the 
gravest  dangers  to  the  country. 

The  public  is  likewise  not  a  little  confused  concerning 
the  nature  and  proper  application  of  punishment  to  crime. 
The  criminal  law  of  this  and  every  other  state  in  the 
union,  so  far  as  I  know,  is  a  hodge-podge  of  old  and  new. 
The  basis  of  the  code  is  the  classical  idea  of  punishment 
for  crime,  an  eye  for  an  eye,  a  life  for  a  life,  whatever  you 
wish  to  call  it.  In  this  simple  severe  system,  jails  existed 
to  punish  offenders  against  the  law  by  depriving  them  of 
their  liberty  and  forcing  them  to  sweat  on  the  rock  pile. 
On  this  foundation  has  been  erected  the  modern  structure 
of  probation  or  pardon,  followed  by  rehabilitation. 

I  feel  quite  sure  I  am  right  in  saying  that  there  is  no 
question  upon  which  the  public  is  more  confused  than 
upon  this.  Advocates  of  the  conflicting  schools  draw 
the  public  first  this  way,  then  that.  The'  public  is  told 
there  is  nothing  like  a  few  good  healthy  electrocutions  to 
keep  down  the  gentle  pastime  of  murder.  In  the  next 
breath  it  is  adjured  to  remember  that  the  quality  of  mercy 
is  not  strained. 

Even  more  lately  the  public  has  been  bewildered,  I 
venture  to  say,  by  the  assertions  of  what  I  am  pleased  to 
denominate  the  pancreatic  school  of  crime  theory.  These 
gentlemen  are  those  who  seem  to  have  abolished  the  once 
popular  conceptions  of  right  and  wrong,  moral  and  im- 
moral, eliminated  the  existence  of  a  free  will  choice  by  a 
mentally  competent  person  between  legal  and  illegal  or 
social  and  anti-social  conduct,  and  to  have  explained  all 
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lapses  from  the  norm  by  postulating  disturbances  of  the 
pancreas.  Or  the  pituitary  gland.  Or  even  more  remote 
and  less  understood  glands.  In  fact,  the  less  known  the 
gland  the  greater  likelihood  that  the  state  can  not  prove 
that  the  gland  might  not  have  had  something  to  do  with 
producing  a  mental  condition  inclined  toward  arson,  or 
garroting,  or  automobile  theft,  or  wife  beating,  as  the 
case  may  be.  Usually  the  high  priced  metaphysicians 
capable  of  elaborating  these  miraculous  theories  can  be 
secured  only  by  the  fortunate  rich  and  the  result  is  that 
the  average  man  comes  to  believe  that  if  he  goes  wrong 
he  will  get  an  unmixed  dose  of  mosaic  law,  while  his 
luckier  brother  stands  a  good  chance  of  being  saved  by 
the  grace  of  pancreatic  formulae.  It  is  all  very  con- 
fusing. 

We  have  so  far  been  discussing  the  state  of  mind  of 
the  general  public  as  it  stands  outside  the  gates  of  the 
temple  of  justice,  occasionally  glancing  within.  Let  us 
now  reach  out  and  pluck  several  of  the  individuals  of 
this  confused  public  and  suddenly  make  them  parts  of 
the  law  machine  itself.  Of  course  this  is  precisely  what 
does  happen  every  day. 

Here  is  a  family  which,  probably  unknown  to  itself, 
is  raising  up  a  lad  destined  to  be  a  policeman.  The  boy 
absorbs  the  opinions  of  his  family  and  neighbors  and  an 
ever-widening  circle  of  acquaintances.  He  reads  news- 
papers and  periodicals ;  perhaps  even  books.  Impressions 
of  the  most  contradictory  nature  flood  in  upon  him.  He 
does  not  have  much  time  or  inclination  to  think  through 
the  puzzling  questions  of  behavior.  His  opinions,  so  far 
as  he  has  any,  are  those  of  the  crowd,  formed  by  the 
acceptance  of  a  large  quantity  of  popular  stereotyped 
ideas,  or  slogans,  such  as  the  stereotype  that  all  Russians 
wear  whiskers  and  hurl  bombs,  except  the  lately  deposed 
members  of  the  Romanoff  family  who  resemble  little 
white  lambs.  That  the  best  way  to  handle  all  foreigners, 
grouped  together  for  the  purpose  of  convenience  under 
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the  generic  title  "wops,"  is  with  a  club,  that  all  Scotch 
are  stingy,  all  negroes  crap  shooters,  etc.,  etc.,  ad  infin- 
itum. 

Then  comes  the  day  when  this  boy,  six  feet  tall,  and 
twenty-one,  becomes  a  policeman.  Immediately  he  has 
to  fight  for  his  own  survival  against  the  pressure  of  all 
the  anti-social  elements  of  the  community.  It  is  hardly 
a  life  conducive  to  philosophic  calm.  He  does  well.  He 
is  promoted.  A  sergeant,  lieutenant,  captain,  inspector, 
chief.  Like  a  professional  soldier  he  has  learned  all  the 
tricks  of  his  trade,  the  time-saving  formulas  for  disposing 
in  a  very  short  time  of  very  involved  situations.  He  has 
developed  rough_and  ready_practicality,  but  as  far  as  the 
fundamental  philosophy  underlying  his  job,  he  is  largely 
the  result  of  ideas  inculcated  in  his  very  early  life.  And 
so  it  is  that  we  may  have  at  one  time  "Golden  Rule 
Jones"  the  modernistic  chief  of  police,  with  a  heart  as  big 
as  a  barrel,  who  believes  that  no  one  is  too  bad  not  to 
deserve  another  chance. 

That  this  formula  skilfully  applied  is  a  pathway  to 
great  political  success,  has  been  amply  proven  in  the  cities 
of  our  own  state.  In  the  course  of  time  Golden  Rule 
Jones  retires  and  is  succeeded  by  "Hard  Boiled  Brown," 
the  terror  of  evil  doers,  who  rules  with  a  big  stick  and 
believes  in  scotching  every  snake  as  soon  as  ever  it  shows 
its  head.    Other  times  other  manners. 

We-  find  to  our  surprise  that  Hard  Boiled  Brown's 
method  is  just  as  sound  politically  as  was  Golden  Rule 
Jones'.  All  that  you  have  to  do  in  either  case  is  to  estab- 
lish the  stereotype  by  vigorous  publicity  methods  and 
there  are  enough  partisans  among  the  general  public  of 
either  the  "Eye  for  an  Eye"  or  the  "Quality  of  Mercy" 
theories  to  insure  at  least  a  considerable  temporary  ad- 
ministrative success  for  a  clever  advocate  of  either. 
Those  who  are  pleased  by  the  reigning  officeholder  will 
say  so  and  those  who  are  not,  for  the  most  part,  will  say 
nothing.    Once  the  officeholder  is  in,  he  can  always  figure 
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that  the  inertia  of  the  public,  which  he  had  such  a  hard 
job  overcoming  when  he  was  trying  to  show  the  world 
his  own  conspicuous  virtues,  is  now  operating  against 
the  other  fellow. 

Let  us  go  back  to  another  typical  family  of  the  aver- 
age general  public.  This  family,  it  appears,  has  devel- 
oped an  individual,  who  in  course  of  time  will  be  a  judge. 
Before  attaining  this  high  honor,  however,  he  will  have 
taken  a  long  course  of  study  in  the  law  which  is  supposed 
to  be  an  exact  science,  but  is  not.  This  course  of  study 
will  be  supposed  to  have  trained  him  in  the  habit  of 
objective  thought.  He  will  be  held  to  have  developed  his 
mind  along  this  line  to  such  an  extent  that  he  can  banish 
all  his  personal  prejudices  and  analyze  every  cause  pre- 
sented to  him  in  the  light  of  pure  reason.  But  what 
really  happens? 

-4  Judges  vary  as  much  in  their  theories  of  crime  and 
punishment,  and  as  fast,  as  do  individuals  in  society. 
The  same  judge,  it  not  infrequently  occurs,  apprehends 
that  the  popular  policy  is  severity.  Then  we  hear  a  great 
deal  about  how  Judge  A.  is  determined  to  put  an  end  to 
lawless  conduct  in  driving  automobiles  or  robbing  banks. 
The  unlucky  misdemeanants  or  criminals  who  come  upon 
him  in  this  mood  may  as  well  resign  themselves  to  the 
worst.  The  crime  wave  over,  this  same  judge,  when  he 
perceives  the  winds  of  popular  favor  to  be  blowing  in  a 
different  direction,  may  execute  a  right  about  and  go  in 
strong  for  clemency. 

I  have  here  spoken  of  judges  who  veer  and  shift  as 
political  expediency  may  appear  to  demand.  They  are  a 
minority,  thank  Heaven.  But  among  the  perfectly  sin- 
cere occupants  of  the  bench  there  is  the  same  funda- 
mental difference  which  we  have  found  among  the  police 
as  between  the  "thumbs  down"  and  the  "never  too  late  to 
mend"  schools  of  thought.  Does  it  not  strike  you  as  odd 
that  before  election  nobody  takes  the  trouble  to  learn 
where  a  candidate  for  a  judgeship  stands  on  this  all  im- 
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portant  question  in  the  administration  of  the  criminal 
law? 

The  same  situation  exists  in  respect  to  prosecuting 
attorneys,  although  in  the  main  their  policies  become  bet- 
ter known  than  those  of  judges.  Their  offices  are  in  a 
fiercer  limelight. 

Governors  are  as  far  apart  as  the  poles  in  their  polr 
icies  in  respect  to  pardon  and  parole.  Here  again,  it 
seems  always  to  have  been  considered  a  waste  of  time  to 
inquire  before  election  how  a  candidate  for  governor 
stands  on  this  question.  Certainly  it  never  has  been  made 
a  campaign  issue.  The  result  is  that  every  few  years 
the  state  is  treated  to  a  real  surprise  on  this  matter.  The 
good  citizens  wake  up  blinking  their  eyes  to  discover 
that  the  man  they  have  elected  to  the  chief  office  in  the 
state  entertains  very  radical  ideas  on  the  matter  of  par- 
doning criminals.  Ohio  has  been  more  fortunate  than 
many  other  states  in  this  regard.  We  have  had  no  Cole 
Bleases.  But  we  have  had  some  genuine  surprises  just 
the  same,  and  not  a  hundred  years  ago. 

Unwise  or  impolitic  acts  by  law  enforcement  officers 
have  also  contributed  to  the  prevailing  state  of  uncer- 
tainty in  the  public  mind  with  regard  to  the  administra- 
tion of  the  criminal  law. 

We  have  all  heard  of  the  crying  scandals  perpetrated 
by  fee-splitting  justices  of  the  peace  in  liquor  law  en- 
forcement, the  searches  without  warrant,  the  bribe  tak- 
ing, the  excessive  sentences.  These  evils,  which  I  have  no 
intention  of  describing  in  detail,  as  they  are  too  fresh  in 
your  minds,  constitute  the  most  flagrant  failure  and  mis- 
carriage of  justice  in  Ohio  today.  They  are  caused,  first 
by  the  passage  of  sumptuary  legislation,  and  second  by 
the  illogical,  unfair  and  archaic  idea  that  it  was  desir- 
able, if  not  necessary,  to  continue  the  jurisdiction  of  the 
justices  of  the  peace  throughout  counties  having  large 
cities,  on  the  ground  that  the  pure  and  bucolic  integrity 
of  these  squires  might  act  as  a  check  on  the  degenerate 
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morals  of  these  modern  Sodoms  and  Gemorrahs.  It  does 
not  work. 

Sound  administrative  practice  in  the  law  and  every 
other  branch  of  government  tends  to  recognize  that  popu- 
lation units  which  are  homogeneous  in  character  should 
be  allowed  home  rule.  Even  if  these  large  cities  are 
headed  toward  the  lake  of  eternal  fire,  they  will  not  be 
saved  by  the  unmitigated  intrusion  into  their  business  of 
outsiders  whose  presence  they  resent.  Without  doubt,  a 
constitutional  amendment  limiting  the  jurisdiction  of 
minor  police  judges  to  their  own  bailiwicks  would  go  far 
to  enhance  the  popular  opinion  of  law  processes  in  every 
large  city  of  the  state. 

Similarly,  unwise  and  tyrannical  exercises  of  the 
police  power  tend  to  upset  the  public's  faith  in  law  en- 
forcement. Judge  Dan  Cull,  one  of  the  best  Cuyahoga 
county  jurists  in  recent  years,  who  retired  lately  after 
long  service  on  the  bench,  commented  publicly  within  a 
fortnight  on  the  fact  that  the  universally  condemned 
roundup  of  Chinese  by  the  Cleveland  police  department, 
in  connection  with  a  tong  murder,  had  had  an  actual 
measurable  result  in  several  homicide  cases  in  which 
policemen  appeared  as  witnesses,  in  that  juries  would  not 
convict  though  the  evidence  of  guilt  was  clear  and  over- 
whelming. 

Within  a  few  weeks  the  Ohio  Board  of  Clemency 
allowed  the  removal  to  another  state  for  trial  on  a  charge 
there  of  one  of  the  three  or  four  most  notorious  criminals 
then  in  the  Ohio  penitentiary  from  Cuyahoga  county.  I 
refer  to  Big  Jim  Morton,  bank  robber  extraordinary.  It 
is  now  admitted  in  Detroit,  whence  he  was  taken,  that  he 
stands  a  fifty-fifty  chance  of  beating  the  case  and  going 
scot  free. 

Why  on  earth  did  they  do  it?  I  will  not  attempt  to 
give  their  own  reasons  as  publicly  stated,  because  they 
sounded  so  ridiculous.  But  I  will  say  this,  that  if  the 
state  board  wished  to  flout  the  wishes  of  Cuyahoga  county 


PUBLIC  OPINION  19 

and  to  set  back  popular  faith  in  the  clemency  idea  five 
years,  it  could  not  have  chosen  a  more  effective  means 
than  this  act. 

As  I  have  said  there  were  not  more  than  three  or  four 
criminals  in  the  entire  state  prison  from  Cleveland,  and  I 
could  furnish  their  names  on  request,  too,  whose  removal 
would  stir  that  community  any  more  than  did  Big  Jim's. 
I  understand  the  county  prosecutor  and  the  trial  judge 
are  said  to  have  approved  the  transfer.  I  cannot  under- 
stand why  they  did  it,  if  they  did.  Plenty  of  means 
exists  whereby  the  state  of  opinion  on  such  a  move  could 
be  ascertained  in  advance.  I  recommend  that  such  means 
be  tried  in  future  cases  as  prominent  as  Big  Jim's.  Some 
one  may  ask,  what  has  the  matter  to  do  with  public 
opinion?  I  say  everything,  because  you  won't  have  any 
state  board  of  clemency  if  public  opinion  becomes  con- 
vinced that  it  is  more  of  a  hindrance  than  a  help  in  the 
administration  of  justice. 

*  We  have  been  told  that  the  very  keystone  of  the  arch 
of  justice  is  the  jury  system  and  it  is  not  to  be  doubted. 
May  I  quote  again  from  Judge  Cull,  whose  observations 
on  this  subject  struck  me  as  the  most  profound  I  had 
seen  for  a  long,  long  time  ? 

We  have  the  machinery  to  enforce  the  laws,  and  it  is  in 
good  working  order.  The  courts  are  ready  and  competent  to 
hear  the  cases,  the  prosecutor's  office  is  willing  and  able,  there 
is  no  accumulation  of  cases  to  clog  the  docket,  and  the  day  is 
past  when  lawyers  could  free  their  clients  by  trotting  out  a  bag 
full  of  tricks. 

By  process  of  elimination,  the  weak  point  in  our  judicial  ma- 
chinery is  the  jury. 

It  has  become  exceedingly  difficult  to  secure  convictions  in 
homicide  cases,  whether  the  charge  is  first  degree  murder,  second 
degree  murder  or  manslaughter,  and  the  reason  seems  to  be  the 
evidence  given  largely  by  police  officers. 

All  the  juries  I  have  had  contact  with  seem  to  be  average 
people.  If  juries  are  resentful  toward  police  officers,  they  do 
no  more  than  reflect  the  sentiments  of  the  public  at  large. 

This,  it  seems  to  me,  is  the  answer  to  the  whole  problem. 
Whether  it  is  conscious  or  unconscious  doesn't  matter,  but  the 
fact  is,  there  has  developed  in  the  last  few  years  a  widespread 
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feeling  of  revolt  against  all  government  and  a  general  contempt 
for  law. 

I  know  of  only  one  explanation  for  this  condition  and  that 
is  the  tendency  to  extend  governmental  supervision  to  the  private 
affairs  of  the  people. 

You  see  this  tendency  in  the  income  tax,  but  most  of  all  you 
see  it  in  prohibition. 

I  hold  no  brief  for  the  liquor  interests,  and  I  think  it  would 
be  a  calamity  if  the  old  saloons  should  come  back,  but  there  is 
such  a  thing  as  meddling  too  much  in  the  other  fellow's  ideas. 
As  grievous  wrongs  have  been  committed  through  zeal  as  through 
malice. 

In  my  opinion  the  administration  of  criminal  justice  will  be 
more  efficient  when  juries  improve  and  juries  will  improve 
when  the  great  mass  of  people  regain  confidence  in  their  gov- 
ernment and  the  laws  of  their  government  impose  upon  them. 

Let's  go  back  to  the  time  when  we  let  the  other  fellow  have 
his  own  ideas  and  enjoy  his  own  way  of  living  and  quit  dic- 
tating to  him  the  way  he  shall  conduct  his  personal  affairs. 

I  believe  the  judge  is  right.  The  full  fruits  of  mental 
confusion  affecting  the  administration  of  the  criminal  law 
are  to  be  found  among  the  juries  of  the  state,  because 
here  we  get  humanity  in  the  raw,  just  average  people,  not 
trained  to  orderly  and  logical  processes  of  ratiocination. 

Furthermore,  by  common  practice  in  the  courts  of  this 
state,  all  the  smarter  members  of  every  paneliin  first  de- 
gree murder  cases  are  eliminated  by  the  question,  "Have 
you  read  any  newspaper  accounts  of  this  case?"  Of 
course  they  have  if  they  are  intelligent,  alert-minded 
people.  They  could  not  be  good  citizens  in  this  day  and 
generation  unless  they  did  read  newspapers,  because  while 
reading  newspapers  may  not  be  the  ideal  way  of  keeping 
up  with  events,  it  is  at  present  the  only  one. 

Why,  it  really  seems  to  me,  after  watching  the  manner 
in  which  many  of  our  most  prominent  criminal  lawyers 
start  about  choosing  a  first  degree  murder  jury,  that  they 
would  attain  their  ideal  and  perfect  twelve  only  if  they 
could  borrow  that  number  of  inmates  from  the  deaf, 
dumb  and  blind  institution. 

Here  then,  we  have  confusion,  uncertainty  and  doubt 
widely  prevalent  in  the  public  mind  on  the  administra- 
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tion  of  the  criminal  law.  What  can  we,  as  well  wishers 
of  the  state,  do  to  resolve  the  situation? 

Let  us  first  dismiss  from  our  minds  the  attainment,  in 
our  generation  at  least,  of  anything  like  a  fixed  ana  stable 
set  of  public  conceptions  about  the  law  and  its  enforce- 
ment. We  shall  not  attain  to  the  static  condition  of 
England  in  law  enforcement  for  many  years  to  come  and 
I  am  not  altogether  certain  we  want  to.  That  is  a  sign 
of  national  middle-age.  But  how  often  people  speak 
enviously  of  the  swift  and  certain  processes  of  the  crim- 
inal law  in  England  without  realizing  why  they  are  so. 
Is  it  not  because  the  social  and  economic  conditions  of 
life  there  have  been  fixed  and  stable  for  many  many 
years  ?  The  public  there  long  since  has  made  up  its  mind 
as  to  what  is  crime  and  what  is  punishment.  It  accepts 
the  major  and  minor  premises  and  applies  the  conclu- 
sions. Here,  in  America,  somebody  is  bound  to  challenge 
all  three.  We  are  in  a  ferment  compared  with  them.  I 
have  sometimes  thought  that  the  growth  of  the  English 
labor  party  might  serve  to  upset  some  of  the  long  ac- 
cepted tenets  of  social  philosophy  held  throughout  the 
country,  but  thus  far  I  can  not  see  that  it  has. 

In  America,  while  we  are  a  long  distance  from  being 
able  to  settle  some  of  these  questions  for  all  time,  surely 
we  have  a  right  to  look  forward  to  the  formation  of  a 
more  settled  and  intelligent  and  modern  body  of  public 
opinion  on  law  enforcement.  I  believe  that  we  can  all 
help  in  our  various  spheres  toward  that  consummation. 

It  has  often  struck  me  that  considering  the  vital  im- 
portance of  law  machinery  to  society  there  is  an  appalling 
paucity  of  popular  information  about  it.  In  spite  of  a 
few  sporadic  efforts  to  teach  modern  city  children  that 
the  policeman  is  their  friend,  it  seems  to  me  that  most 
normal  boys  hope  fervently  to  see  as  little  of  him  as  pos- 
sible. Nearly  everyone  feels  the  same  about  law  courts. 
He  prays  nightly  to  be  delivered  from  them. 

The  first  thing  to  be  done,  if  we  are  going  to  clear 
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up  the  popular  confusion  and  create  a  body  of  intelligent 
public  opinion  on  these  matters  is  to  devise  new  channels 
by  which  accurate  information  can  and  will  be  dissem- 
inated. We  have  got  to  get  these  matters  talked  about  if 
we  are  ever  to  correct  popular  misapprehensions  and  set 
the  proper  stereotypes. 

Our  judiciary  is  elective  and  yet  we  do  not  have  any 
real  discussion  as  to  the  relative  capacities  of  various 
candidates  for  the  judgeships.  It  seems  to  be  considered 
impolite  or  discourteous,  or  indecent  to  have  a  frank  pre- 
sentation of  judges'  records,  but  how  otherwise  is  the 
public  ever  going  to  know  whether  A  has  made  a  good 
Judge  and  B  a  poor  one?  The  judicial  ballots  are  non 
partisan  and  it  seems  to  have  become  a  settled  conviction 
by  candidates  for  the  bench  that  it  is  undignified  to  make 
a  real  canvass  of  voters  for  the  place. 

So  most  of  the  judicial  candidates  restrict  their  cam- 
paigns to  issuing  cards  and  attending  rallies  where  for 
the  most  part  they  are  merely  introduced,  and  where,  if 
they  speak,  it  is  in  generalities. 

What  I  mean  is  that  every  candidate  for  councilman 
is  better  known  to  the  voters  than  all  the  judges  put  to- 
gether. All  the  average  voter  knows  with  regard  to  the 
qualifications  of  judges  is  what  the  local  bar  association 
tells  him  in  the  form  of  an  election  bulletin,  and  I  cer- 
tainly want  to  commend  the  work  of  the  Cleveland  Bar 
Association  in  this  regard.  If  it  were  not  for  the  Bar 
Association  and  one  or  two  other  civic  organizations  and 
the  newspapers  the  ignorance  of  the  average  Cleveland 
voter  as  to  the  qualifications  of  bench  candidates  would 
be  total. 

Once  in  a  while,  some  bench  candidate  breaks  through 
the  ring  of  silence  and  determines  to  make  himself 
known,  though  the  heavens  fall.  Sometimes  this  takes 
the  form  of  quixotic  decisions  just  before  election.  In 
Cleveland  this  fall,  one  candidate  for  judge  has  hired  a 
couple  of  amateur  boxers  and  when  the  judge  appears 
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on  the  hustings  these  young  pugs  put  on  a  snappy  boxing 
exhibition,  each  battler  attired  in  a  pair  of  trunks,  em- 
broidered with  the  candidate's  name. 

The  classic  example  of  how  little  voters  know  whom 
they  are  choosing  for  judge  occurred  in  Cleveland  a 
dozen  years  or  so  ago.  One  of  the  candidates  for 
supreme  court,  a  downstate  blacksmith,  nominated  by  one 
of  the  small  parties,  Socialist  I  think  it  was,  polled  a  sur- 
prisingly large  vote  on  Cleveland's  west  side.  The  Dem- 
ocratic organization  investigated  and  found  that  many  of 
the  Democrats  over  there  thought  they  were  voting  for 
a  popular  police  officer  of  Cleveland,  who  bore  the  same 
good  Irish  last  name  as  the  Circleville  blacksmith. 

This  is  very  discouraging  and  partly  due  to  the  fact 
that  no  means  has  thus  far  been  evolved  to  appraise  the 
work  of  a  judge  in  exact  terms.  The  most  you  can  say 
about  a  judge  it  appears,  is  that  he  has  or  has  not  the 
judicial  temperament,  that  he  is  industrious  or  the  re- 
verse, that  he  knows  law  or  not,  that  his  character  and 
mental  habits  make  him  a  fit  person  for  the  bench.  Yet 
when  are  these  points,  the  ones  which  really  matter  so 
far  as  a  judicial  candidate's  qualifications  are  concerned, 
ever  openly  discussed?  And  how  can  they  be  discussed 
without  violating  both  good  taste  and  the  libel  law.  Yet 
in  the  absence  of  any  real  discussion  of  judicial  candi- 
dates' qualifications  the  elections  often  go  to  the  men  who 
have  joined  the  most  fraternal  organizations.  This  is 
unfortunate.  Clearly  the  bar  associations,  the  civic  or- 
ganizations and  the  newspapers,  to  say  nothing  of  the 
good  citizens  generally,  have  a  large  task  waiting  them 
here,  how  to  get  the  public  really  to  thinking  about  judi- 
cial elections. 

Similarly,  we  must  have  more  public  discussion  of  the 
question  of  crime  and  punishment  if  the  public  is  ever  to 
be  converted  to  modern  views.  I  hope  that  the  men  who 
are  charged  with  carrying  out  the  provisions  of  Ohio's 
new  probation  law  will  accept  all  the  openings  they  can 
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find  to  discuss  what  they  are  doing  publicly.  I  hope, 
too,  since  the  public  may  be  instructed  by  example  as  well 
as  by  precept  that  they  will  not  forget  this  country  was 
founded  by  a  lot  of  very  strict  believers  in  the  theory  that 
there  is  such  a  thing  as  wilful  crime  and  that  it  ought  to 
be  punished.  It  will  be  a  long  time,  in  my  opinion,  be- 
fore the  public  opinion  of  America  will  go  wholly  over  to 
the  other  camp  and  the  wise  advocate  of  modern  crim- 
inal theories  will  take  care  not  to  offend  too  deeply  the 
prevailing  mode  of  thought. 

Public  officials  are  prone  to  forget  that  their  job  con- 
sists of  two  parts,  first  to  execute  the  given  tasks  effi- 
ciently, and,  second,  to  convince  the  public  that  they 
have.  I  have  known  many  excellent  men  to  fail  utterly 
in  the  public  service  because  they  fell  down  in  the  sec- 
ond part  of  the  assignment. 

You  ask  where  is  the  leverage  coming  from  to  start 
the  development  of  a  sounder  and  more  discriminating 
public  opinion  in  matters  of  law  administration?  I 
answer  that  it  is  coming  from  the  source  of  every  im- 
provement in  human  thought  and  human  life.  It  is 
coming  from  the  minds  of  the  socially  conscious,  intel- 
ligent few,  who  will  work  on  the  minds  of  the  larger 
mass.  You  say  this  is  very  like  raising  one's  self  by  one's 
own  bootstraps.  It  is  very  like  it.  That  is  why  it  is 
such  a  hard  job,  but  the  odd  thing  is  that  every  once  in 
a  while  it  is  done. 

When  will  this  more  discriminating  public  opinion 
come  into  existence?  Well,  this  is  a  young  country,  as 
we  have  said.  The  people  have  been  pretty  busy  extend- 
ing their  rule  over  the  physical  resources  of  a  continent. 
But  the  open  spaces  are  getting  built  up.  When  people 
find  they  can't  escape  the  evils  of  city  life  by  running 
somewhere  else,  they  will  be  very  likely  to  address  them- 
selves for  the  first  time  seriously  to  eliminating  these 
evils.  In  a  democracy  like  ours,  we  may  fairly  say,  that 
if  such  and  such  a  legal  machine  exists,  it  is  because  the 
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people  have  not  felt  there  was  any  preponderant  reason 
for  changing  it.  Its  weaknesses,  while  admitted,  do  not 
bear  down  oppressively  upon  enough  people  to  produce 
an  effective  demand  for  change.  They'll  get  around  to 
it  when  they  cease  being  so  busy  in  other  directions. 

There  is  nothing  h'ke  history  for  straightening  out 
your  perspective.  Read  some  of  the  injustices  of  the 
English  justice  system  of  two  or  three  hundred  years 
ago,  of  the  French  before  the  Revolution,  of  the  middle 
ages  anywhere,  of  antiquity.  Compared  with  the  hideous 
iniquities  of  these  bygone  days,  the  small  irregularities 
of  our  modern  system  scarcely  seem  worth  all  the  worry 
they  give  just  to  a  group  like  that  I  have  been  addressing. 

Because  you  know  more  about  this  subject  than  the 
general  public,  it  is  inevitable  that  you  should  be  leaders 
in  advocating  modernizations  and  improvements.  Do  not 
hide  your  light  under  a  bushel,  and  never  forget  the  pub- 
lic likes  officials  who  take  it  into  their  confidence.  You 
can  go  just  as  far  in  bettering  the  machinery  of  justice 
as  you  can  take  the  public  with  you.  Public  opinion 
rules  the  world. 

CRIME  AND  PUBLICITY1 

The  recent  kidnapping-murder  in  Chicago  is  pro- 
nounced by  expert  authority  to  be  the  greatest  crime  in 
the  history  of  journalism.  Wherever  the  connoisseurs 
of  crime  In  its  public  aspect  are  gathered  together,  from 
cub  police  reporters  to  old  timers,  there  is  but  one  opin- 
ion. De  Quincey's  account  of  the  meeting  of  the  Murder 
Club  is  pale  beside  these  gatherings.  The  extraordinary 
collocation  of  exciting  circumstances ;  the  association  of 
two  capital  offences,  kidnapping  and  murder,  in  one  act  ; 
the  suggestions  of  sexual  perversion  in  the  background ; 
the  baffling  nature  of  the  case  at  first,  followed  by  the 
discovery  of  a  clue,  and  the  swift  march  of  detection  with 

1  Robert  Morss  Lovett,  in  The  New  Republic,   39:121-3,  June  25,   1924. 
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the  logical  pattern  and  the  dramatic  incident  of  a  Sher- 
lock Holmes  tale;  and  finally  the  social  position  of  the 
two  murderers,  putting  them  above  all  ordinary  tempta- 
tion and  leaving  them  as  amateurs  of  crime  for  crime's 
sake — all  these  serve  to  throw  the  description  of  the  story 
into  cliches — unique,  in  a  class  by  itself.  One  only  regret 
is  heard  on  the  lips  of  the  connoisseurs :  the  lack  of  a 
woman  in  the  case.  But  the  public  is  scarcely  conscious 
of  this  defect.  In  the  height  of  the  excitement  a  lady  on 
trial  for  the  murder  of  her  husband,  and  hitherto  known 
affectionately  in  the  newspapers  as  the  beautiful  murder- 
ess, was  quickly  exiled  from  the  front  page  and  acquit- 
ted out  of  hand,  apparently  not  so  much  because  she  was 
innocent  as  because  she  was  a  bore. 

To  summarize  briefly:  On  Wednesday,  May  21, 
Robert  Franks  disappeared  on  his  way  home  from  school ; 
on  the  22nd  his  father  received  a  letter  directing  him  to 
call  at  a  certain  drug  store  to  receive  a  telephone  message 
with  regard  to  the  payment  of  ransom ;  on  this  same  day, 
however,  the  naked  body  of  the  boy  was  found  under  a 
railroad  culvert  in  the  vacant  land  south  of  the  city,  killed 
by  a  blow  on  the  head  or  by  strangulation.  Suspicion  was 
directed  to  certain  of  the  teachers  in  the  school  which 
the  boy  attended,  and  they  were  held  for  examination. 
So  sure  were  the  police  of  this  lead  that  they  held  these 
teachers  for  six  days  without  warrant,  and  subjected 
them  to  the  third  degree  methods  of  physical  torture  and 
menace  of  death,  from  which  upper  class  prisoners  are 
usually  exempt.  Among  names  mentioned  by  one  of 
these  teachers  was  that  of  Nathan  Leopold,  a  former 
pupil  of  the  school,  the  son  of  a  prominent  merchant,  and 
a  law  student  of  the  University  of  Chicago.  He  was  ex- 
amined on  May  25  and  dismissed.  The  day  before,  May 
24,  however,  a  pair  of  spectacles  had  been  found  near 
the  culvert,  and  later  was  traced  through  the  optician  to 
Leopold  as  one  of  three  patients  for  whom  the  identical 
prescription  had  been  filled.    On  Thursday,  May  29,  the 


PUBLIC  OPINION  27 

police  went  to  his  residence  and  found  with  him  his  inti- 
mate friend,  Richard  Loeb,  the  son  of  another  prominent 
Jewish  family.  Although  no  suspicion  attached  to  Loeb 
he  was  taken  along  with  the  idea  that  he  might  be  useful 
in  checking  up  on  Nathan's  whereabouts  at  the  time  of 
the  crime.  Both  boys,  examined  separately,  testified  to 
having  been  together  on  the  day  of  the  murder,  and  set 
up  an  exact  and  circumstantial  alibi,  agreeing  in  material 
points.  This  alibi,  however,  involved  the  use  of  Leo- 
pold's car,  and  when  his  chauffeur  testified  that  it  had  not 
been  out  of  the  garage  on  the  day  in  question,  both  broke 
down  and  on  May  31  made  simultaneous  confessions, 
identical  except  in  the  matter  of  the  fatal  blow.  Accord- 
ing to  their  statements  the  crime  had  been  planned  for 
months,  complicated  arrangements  for  collecting  the  ran- 
som had  been  made — only  the  victim  was  left  to  be  se- 
lected at  the  last  moment. 

The  first  feature  of  the  case  to  excite  comment  is  its 
enormous  publicity.  The  Chicago  morning  papers  share 
with  the  police  a  certain  vested  interest  in  spectacular 
crime.  A  few  weeks  ago  there  was  an  acrimonious  ex- 
change of  editorial  broadsides  between  them  on  the  prac- 
tice of  securing  the  custody  of  important  suspects  or  wit- 
nesses, subjecting  them  to  examination  in  "goldfish 
rooms"  of  their  own  (the  police,  with  a  touch  of  humor, 
call  the  goldfish  the  piece  of  hose  by  which  the  third  de- 
gree is  administered,  invitation  to  which  is  extended  feli- 
citously by  the  phrase  "see  the  goldfish")  and  holding 
them  until  the  first  exquisite,  exclusive  fruit  of  a  story 
has  been  crushed  against  the  palate  fine  of  the  public 
through  the  medium  of  a  single  wine  press.  During  the 
eleven  days  between  the  crime  and  the  confession,  the 
newspaper  offices  boiled  with  excitement.  Reporters  were 
scouring  the  city ;  great  rewards  were  offered ;  the  police 
were  pursued,  anticipated,  tempted,  tricked.  The  latter 
kept  ahead  of  all  competition,  however,  and  the  press 
found  itself  all  on  the  same  footing  except  that  con- 
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fessions  were  held,  of  course,  for  the  morning  papers. 
Between  May  23  and  June  6  the  Chicago  American  gave 
to  the  case  228  columns  of  news,  conjecture,  pictures  and 
comment;  on  Sunday,  June  1,  the  day  after  the  confes- 
sion, the  Tribune  printed,  with  an  apology,  twenty-one 
columns.  Not  only  in  Chicago,  but  all  over  the  country, 
from  New  York  to  San  Francisco,  papers  carried  the 
news  in  spread  headlines. 

It  may  be  remarked  that  this  submission  of  the  case  in 
detail  to  the  public  makes  trial  by  jury  a  farce.  In  no 
other  country  of  the  world  which  considers  the  adminis- 
tration of  justice  a  concern  of  government  would  it  be 
allowed.  The  defense  will  be  insanity.  Already  the 
newspapers  are  trying  the  case  on  this  ground,  publish- 
ing columns  of  testimony  from  alienists  and  clergymen, 
from  teachers,  nurses  and  schoolmates  of  the  accused.  It 
is  scarcely  probable  that  by  August  4  there  will  be  anyone 
of  mediocre  intelligence  in  this  community  who  can  go 
into  the  jury  box  with  an  open  mind. 

This  case  makes  abundantly  clear,  if  any  doubt  ex- 
isted, that  the  interest  of  the  public  in  crime  is  not  the 
healthy  one  of  its  suppression.  On  the  contrary,  this  in- 
terest may  be  described  as  a  vicarious  release  of  the  crim- 
inal instinct  itself.  A  Chicago  police  sergeant  who  was  for 
many  years  head  of  the  Anarchist  Squad  used  to  expound 
the  cynical  theory  that  crime  was  a  luxury  which  a  civ- 
ilized people  demanded  in  certain  amounts,  the  more 
highly  seasoned  the  better,  and  which  the  police  and  the 
newspapers  were  bound  to  furnish.  Off  the  beat  he  was 
a  florist.  He  cultivated  anarchists  as  he  did  roses,  and 
took  equal  pride  in  bringing  rare  varieties  of  both  to  the 
attention  of  the  public. 

The  reason  why  this  crime  surpasses  others  in  public 
appeal  is  that  it  is  the  work  of  young  men  who  con- 
sciously appreciate  the  public  point  of  view.  In  view  of 
their  bungling  technique  one  can  hardly  call  them  crafts- 
men;  but  they  are  certainly  of  the  artist  class.     They 
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were  both  sons  of  rich  men,  with  every  want  gratified. 
Clearly  there  was  no  sordid  motive  behind  their  crime. 
They  were  amateurs.  They  were  both  boys  of  unusual 
intellectual  ability;  Loeb  graduated  from  college  at 
eighteen,  and  Leopold  was  even  a  more  brilliant  student. 
They  were  gifted  amateurs.  Their  scholastic  success 
doubtless  ministered  to  their  egoism.  They  were  both  stu- 
dents of  historical  crime ;  Benvenuto  Cellini  and  Cesare 
Borgia,  will  certainly  figure  in  their  defense.  Both  were 
romantically  bored  by  their  luxurious  bourgeois  life,  and 
they  recognized  in  crime  the  most  powerful  means  of 
escape,  of  setting  the  individual  free  from  social  bonds, 
of  putting  him  jenseits  von  Gut  und  B'ose.  The  same 
aesthetic  motive  for  crime  has  appeared  in  literature — in 
Crime  and  Punishment,  in  Paul  Bourget's  Le  Disciple. 
They  resolved  on  committing  a  literary  crime,  murder  for 
its  own  sake.  They  conceived  of  a  masterpiece  to  be  en- 
joyed by  themselves  and  the  public,  for  public  apprecia- 
tion was  necessary  to  their  own  satisfaction.  Their 
motive  was  something  like  that  which  Bojer  makes  his 
hero  in  The  Prisoner  Who  Sang  give  for  committing  a 
robbery:  "It  was  done  to  place  my  work  before  the 
severest  of  all  critics,  asking  Ts  it  alive?  Do  you  believe 
in  it  ?  Does  my  art  give  a  complete  illusion  ?  Is  it  true  to 
life?'  "  Of  course,  escape  from  detection  was  necessary 
to  their  triumph,  but  their  cool  demeanor  when  first  ex- 
amined, shows  that  in  their  rehearsal  they  had  not  over- 
looked the  possibility  of  being  suddenly  faced  by  a  devel- 
opment of  their  roles  before  the  public. 

Leopold  in  particular  enjoyed  his  artistry.  When  first 
taken  for  examination  by  the  police,  he  asked  an  officer 
named  Johnson  if  he  was  George  Johnson,  one  of  the  men 
wanted  in  the  case.  At  police  headquarters  he  delighted 
his  questioners  with  a  learned  account  of  perversion  in 
the  Renaissance.  In  the  days  immediately  after  the  dis- 
covery of  the  spectacles  he  was  taking  his  examinations 
at  the  law  school  with  complete  sang  froid,  and  even 
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called  on  one  of  his  instructors  for  the  purpose  of  discuss- 
ing with  him  the  case  in  detail.  He  was  in  the  habit  of 
taking  a  group  of  small  lads  out  to  study  bird  life.  After 
the  discovery  of  Robert  Franks'  body,  instead  of  dismiss- 
ing the  group  at  a  common  point  he  escorted  each  one  to 
his  home,  explaining  to  the  mothers  that  he  appreciated 
their  anxiety  and  shared  it.  He  had  a  moment  of  de- 
lighted triumph  when  he  pointed  out  the  amazing  stupid- 
ity of  the  Illinois  penal  code  in  making  it  possible  to  com- 
mit two  capital  crimes  for  one  penalty.  Why  kill  ?  Why 
not,  since  kidnapping  is  punishable  by  death  and  killing 
makes  it  safer? 

Richard  Loeb  was  apparently  a  normal  boy,  good- 
natured,  prepossessing,  sharing  the  college  youth's  chief 
interest  next  to  his  studies,  sports  and  girls.  Leopold 
was  a  recluse  and  a  cynic,  devoted  to  his  intellectual  in- 
terests, but  sullen  and  indifferent  toward  those  who 
shared  them.  Leopold  had  gained  great  ascendancy  over 
Loeb — the  authority  of  a  masterful  mind.  Whether  or 
not  sexual  perversion  played  a  part  in  their  relation, 
there  was  something  uncanny  about  it;  it  was  a  case  of 
possession — of  witchcraft.  Doubtless  this  sense  of  power 
over  his  associate,  of  bending  him  to  his  will,  was  a 
source  of  Leopold's  preliminary  enjoyment  of  the  crime 
— another  literary  motif. 

An  important  phase  of  the  relation  between  the  two 
youths  and  the  public  is  due  to  the  fact  that  they  both 
are  of  the  privileged  class.  The  populace  has  always 
taken  a  kindly  interest  in  the  scandalous  exploits  of  its 
millionaires,  from  Clodius  to  Harry  Thaw.  And  these 
young  men  are  intensely  class-conscious.  They  both 
asserted  on  their  arrest  that  they  feared  no  extreme  pen- 
alty, and  expressed  quite  simply  their  belief  that  money 
would  pull  them  through  the  ordeal.  Why  should  they 
not  believe  it  ?  They  know  quite  well  that  the  rich  break 
all  laws,  that  they  are  not  punished  and  no  one  expects 
them  to  be  punished.     Within  recent  months  the  Presi- 
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dent  of  the  United  States  pardons  a  bootlegger;  the  Gov- 
ernor of  Illinois  is  acquitted  of  embezzlement  by  a  jury 
accused  of  having  been  bribed ;  the  directors  of  a  min- 
ing company  or  a  starch  factory  who  in  defiance  of  law 
allow  conditions  which  result  in  explosion  and  the  death 
of  scores  of  men,  are  not  even  reprimanded  by  the  cor- 
oner. Why  should  they  not  expect  to  get  away  with 
murder?  The  parents  have  issued  a  statement  promising 
that  they  will  not  seek  by  their  wealth  to  defeat  the  ends 
of  justice.  No  extraordinary  sums  for  alienists'  fees  are 
to  be  paid,  and  the  fees  of  the  attorneys  are  to  be  fixed 
by  a  committee  of  the  bar.  That  the  rich  should  deny 
themselves  the  use  of  their  money  to  purchase  justice  is 
regarded  as  highly  sportsmanlike,  and  approving  com- 
ment in  the  press  is  general. 

The  trial  will  be  largely  one  before  public  opinion, 
which  will  be  represented  by  the  jury.  If  Leopold  and 
Loeb  escape  the  extreme  penalty  it  will  be  because  society 
does  not  demand  their  death.  And  if  it  does  not,  this 
result  will  be  because  of  the  tragedy  of  two  youths  of  its 
favored  class  suffering  on  the  scaffold  the  grim  fate 
which  it  meted  out  with  no  pity,  rather  with  unctuous 
self-approval,  to  the  anarchists,  to  the  car-barn  bandits, 
to  thousands  of  poor  men  who  in  a  very  proper  sense 
were  its  own  victims. 

WHY  JUSTICE  IS   HALT1 

A  committee  of  the  Ohio  State  Bar  Association  re- 
ports in  favor  of  a  complete  recodification  of  criminal 
law  as  a  means  for  speeding  up  criminal  justice  in  this 
state.  The  proposal  to  abolish  the  grand  jury,  often  dis- 
cussed, is  rejected,  but  a  simplification  of  grand  jury  pro- 
cedure is  suggested.  It  is  a  conservative  recommenda- 
tion. Perhaps  the  committee  had  no  authority  to  go  fur- 
ther. 

Editorial  from  the  Cleveland  Plain  Dealer,  December  17,   192S. 
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Events  familiar  to  every  reader  of  current  news,  how- 
ever, invite  the  opinion  that  measures  far  more  drastic 
than  a  codification  of  laws  are  necessary  to  give  society 
even  an  equal  chance  with  criminals  in  the  interminable 
fight  for  order.  If  the  subject  is  to  be  opened  for  discus- 
sion in  the  legislature  some  of  the  fundamentals  of  the 
problem  of  criminal  justice  should  be  given  a  hearing. 

It  is  admitted,  of  course,  that  promptness  and  cer- 
tainty of  punishment  are  the  best  practical  deterrents  to 
crime.  Penological  theorists  would  amend  this  statement, 
but  this  is  not  a  discussion  of  penological  theory.  If  the 
public  could  get  the  idea  firmly  fixed  in  mind  that  every 
serious  breach  of  law  would  be  followed  by  condign  pun- 
ishment for  the  guilty  crime  would  go  out  of  fashion  over 
night. 

How  far  society,  particularly  in  the  United  States,  has 
departed  from  that  ideal  sequence  of  crime  and  pen- 
alty needs  no  emphasis,  for  it  is  a  matter  of  common 
knowledge  and  concern.  We  have  gone  on  through  the 
years  building  safeguards  for  criminals  in  order  to  in- 
sure them  against  unjust  prosecution  and  conviction  until 
we  have  all  but  shut  the  door  in  our  own  faces.  There 
is  no  longer  much  danger  that  innocent  men  will  be  pun- 
ished ;  the  danger  now  is  that  most  guilty  men  will  escape 
punishment.  To  the  difficult  technicalities  of  legal  pro- 
cedure are  added  politics  and  the  inclination  of  officials 
to  practice  mercy  where  no  mercy  is  due. 

"Big  Jim"  Morton,  now  happily — for  society — back 
in  the  Ohio  penitentiary,  furnishes  a  fresh  example.  His 
criminal  career  covers  a  period  of  more  than  twenty-five 
years;  his  violation  of  paroles  began  in  1901.  He  was 
twice  convicted  of  the  Cleveland  bank  robbery,  yet  there 
were  plenty  of  Ohio  officials  ready  to  acquiesce  in  his 
release  from  prison  last  summer.  And  there  are  people 
now  complaining  because  in  getting  Morton  back  to  Ohio 
this  week  methods  a  bit  unusual  were  resorted  to. 

The  Illinois  state  parole  board  released  a  confessed 
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murderer  the  other  day  who  had  served  three  years  of  a 
life  sentence.  It  was  a  secret  action,  well  suited  to  dis- 
arm advance  criticism.  It  suggests  the  action  of  the  Ohio 
parole  board  in  the  Morton  case.  Why  not  let  the  public 
know  beforehand  when  such  a  parole  is  contemplated? 
After  all,  the  public  interest  is  paramount,  and  it  is  the 
duty  of  parole  boards,  prosecutors,  wardens  and  judges 
to  serve  that  interest. 

Gerald  Chapman,  murderer  and  bank  robber,  is  re- 
prieved for  three  months  because  he  insists  he  cannot  be 
hanged  until  he  completes  his  term  in  the  federal  prison 
from  which  he  twice  escaped. 

Is  it  any  wonder  that  justice  is  coming  to  be  consid- 
ered by  many  Americans  as  nothing  but  an  empty  phrase  ? 
When  officials  in  high  station  are  ready  to  give  the  law 
violator  an  advantage  over  the  one  who  obeys  the  law, 
can  it  be  a  matter  of  surprise  that  a  sheriff  refuses  to  quell 
gambling  or  that  a  judge  who  proposes  to  turn  the  light 
on  lawless  conditions  is  challenged  on  the  ground  that  his 
technique  is  a  bit  irregular? 

Criminal  justice  needs  a  good  many  things  besides  a 
recodification  of  criminal  law.  It  needs  vertebrate  crea- 
tures in  positions  of  public  responsibility.  It  needs  pub- 
licity in  parole  procedure.  It  needs,  as  members  of  the 
bar  association  suggest,  a  curbing  of  the  abuses  of  "ex- 
pert" testimony.  As  much  as  any  other  single  reform  it 
needs  a'changed  method  for  the  selection  of  judges. 

Politics  on  the  bench  undermines  justice.  And  as 
long  as  we  make  politics  the  sole  stepping  stone  to  the 
state  and  local  judiciary  we  invite  the  meager  measure  of 
law  enforcement  we  now  have  in  Ohio. 

THE  PART  NEWSPAPERS  PLAY  IN  THE 
ADMINISTRATION  OF  JUSTICE1 

One  of  the  very  encouraging  signs  of  the  times  is  the 
attention  being  given  to  the  newspaper  as  a  factor  in  the 

1  Journal  of  the  American  Judicature  Society.     8:  133-46.     February,  1925. 
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administration  of  justice.  With  the  development  of  mod- 
ern newspaper  methods  in  this  country,  dating  from  the 
late  nineties,  the  press  came  to  occupy  a  much  more  im- 
portant role  in  this  field  than  formerly.  For  twenty-five 
years  or  more  certain  newspaper  practices  have  been  con- 
demned and  deplored,  not  only  by  conservative  lawyers, 
but  equally  by  sensible  and  informed  laymen  in  all 
walks  of  life.  Journalists  themselves  have  condemned 
obvious  excesses,  mainly  by  refusing  to  compete  along 
lines  calculated  to  misinform  the  public  and  to  em- 
barrass judges,  prosecutors  and  other  officers  of 
justice. 

The  conduct  of  newspaper  men  which  calls  for  criti- 
cism is  of  the  most  vital  civic  and  social  consequence;  it 
would  be  difficult  to  exaggerate  its  importance.  This  is 
true  notwithstanding  the  fact  that  only  a  few  individuals 
and  a  few  papers  are  guilty  of  these  practices.  Any 
broad  survey  of  the  press  of  the  country  reveals  the  en- 
couraging fact  that  outside  of  the  larger  cities  there  is 
little  cause  for  complaint,  and  the  occasional  instances  of 
improper  conduct  may  be  attributed  to  a  tendency  to  imi- 
tate metropolitan  practices  or  to  the  personal  grievances 
of  newspaper  owners  and  editors.  Except  in  the  larger 
cities  the  evil  is  one  not  deeply  rooted.  It  may  be  ex- 
pected to  yield  to  any  movement  which  is  conducted  in  a 
reasonable  and  tactful  spirit. 

A  strong  reason  for  satisfaction  exists  because  the 
growing  consideration  which  the  bar  is  giving  this  mat- 
ter indicates  that  the  bar  is  coming  finally  to  realize  its 
own  duties  and  responsibilities  more  keenly  and  more 
practically  than  heretofore.  If,  in  the  nineties,  the  bar 
of  the  country  had  possessed  that  cohesion  and  organiza- 
tion which  it  should  have  possessed  for  the  good  of  itself 
and  of  the  Republic  it  would  have  found  means  for  pre- 
venting press  insurgence  from  overstepping  lines  of  pro- 
priety in  its  relations  with  the  courts  and  the  ministers  of 
justice. 
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But  at  the  time  when  this  evil  began  there  was  no  bar 
in  an  organic  sense ;  there  were  only  a  number  of  lawyers, 
which  is  quite  a  different  thing.  In  the  past  fifteen  years 
the  bar,  as  such,  has  been  in  process  of  formation.  The 
evolution  toward  professional  integration  has  not  yet  pro- 
gressed very  far,  but  far  enough,  fortunately,  to  make 
possible  certain  kinds  of  public  service  heretofore  impos- 
sible, and  among  them  consideration  of  this  matter  of 
newspaper  participation  in  the  administration  of  justice. 
At  least  a  start  has  been  made  in  a  study  and  a  movement 
which  must  necessarily  be  carried  on  for  a  long  time. 
That  there  will  be  ultimate  benefits  from  such  work  can- 
not for  a  moment  be  doubted. 

The  report  of  the  Survey  of  Criminal  Justice  in  Cleve- 
land contains  the  first  notable  study  of  this  matter  [19221. 
Part  VII  of  the  report  is  entitled  Newspapers  and  Crimi- 
nal Justice,  and  is  edited  by  M.  K.  Wisehart.  It  occupies 
forty  pages,  following  page  515.  A  valuable  summary  of 
conclusions,  written  by  Prof.  Felix  Frankfurter,  appears 
as  Chapter  I.  The  advantages  possessed  by  the  Cleveland 
investigators  are  set  forth  in  the  preface  in  these 
words :  "The  Cleveland  investigators  were  wholly  in- 
different to  all  Cleveland  personalia.  Neither  past 
entanglements  nor  future  embarrassments  influenced  in 
the  slightest  the  scope  of  the  inquiry  or  its  thorough 
pursuit." 

The'  reaction  of  the  bar  to  this  situation  came  two 
years  later.  The  Chicago  Bar  Association  had  created 
a  committee  on  Relations  of  the  Press  to  Judicial  Pro- 
ceedings. Its  chairman,  Andrew  R.  Sherriff,  delivered 
a  lecture  on  Newspapers  and  the  Courts  at  the  Medill 
School  of  Journalism  of  Northwestern  University  on 
February  28,  1924.  On  May  1,  Henry  W.  Taft  addressed 
the  Association  of  the  Bar  of  the  City  of  New  York 
on  The  Press  and  the  Courts,  and  on  May  14,  Guy  A. 
Thompson,  president  of  the  Missouri  State  Bar  Associa- 
tion, presented  What  the  Lawyer  Wishes  from  the  News- 
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paper  to  the  Missouri  Press  Association  and  the  School 
of  Journalism  of  the  University  of  Missouri. 

Meanwhile  the  subject  had  been  chosen  for  the  pro- 
gramme of  the  Conference  of  Bar  Association  Delegates 
and  an  entire  afternoon  was  devoted  to  it  at  Philadelphia 
on  July  7.  Charles  A.  Boston  introduced  the  subject. 
The  principal  speakers  were :  Dr.  Talcott  Williams,  Di- 
rector Emeritus  of  the  Pulitzer  School  of  Journalism, 
Columbia  University  and  Caster  S.  Yost,  president  of 
American  Society  of  Newspaper  Editors  and  editor 
of  the  St.  Louis  Globe-Democrat.  Walter  F.  Dodd 
and  Wilson  M.  Powell  discussed  the  principal  papers  and 
a  number  of  delegates  participated  informally.  The  meet- 
ing is  reported  with  some  particularity  in  the  November, 
1924,  number  of  the  American  Bar  Association  Journal, 
pages  816  to  820. 

The  officers  of  the  conference  hoped  that  the  dis- 
cussion led  by  conspicuous  members  of  the  press  would 
mark  the  beginning  of  co-operative  efforts  between  the 
bar  and  the  press  looking  to  a  mutual  agreement  and 
helpful  efforts.  Imbued  with  this  idea  the  delegates  pres- 
ent adopted  the  following  resolution: 

RESOLVED,  That  it  be  the  sense  of  this  Conference  that 
the  professions  of  law  and  journalism  have  in  common  certain 
high  duties  of  a  public  character,  which  can  better  be  performed 
if  the  two  professions  are  brought  into  closer  official  contact. 
Through  mutual  helpfulness  there  can  come  about  a  better  un- 
derstanding of  the  functions  of  the  two  professions  and  the 
ethical  conceptions  which  should  govern  the  conduct  of  their 
members.   To  that  end. 

BE  IT  RESOLVED,  That  the  chairman  be  authorized  to 
appoint  a  committee  of  five  on  co-operation  with  the  press,  whose 
duties  shall  be  to  confer  with  a  committee  of  the  American 
Society  of  Newspaper  Editors,  if  one  be  appointed,  and  with 
any  other  committee  of  the  press  and  the  bar  authorized  to 
deal  with  this  subject,  such  committee  to  report  back  to  the 
next  meeting  of  the  Conference  of  Bar  Association  Delegates 
a  programme  of  co-operation  between  the  bar,  the  bench  and 
the  press. 
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Editors  Reject  Bar  Proposal 

The  hope  expressed  in  the  resolution  has  been 
temporarily  frustrated  by  the  refusal  of  the  American 
Society  of  Newspaper  Editors,  at  the  annual  meeting 
held  in  January,  1925,  to  accept  the  proffered  relationship. 
The  action  so  taken  marks  a  step  in  the  movement  and 
will  be  given  consideration  necessarily  in  plans  which  may 
be  made. 

In  a  letter  to  an  officer  of  the  Conference  of  Delegates 
[Jan.  23,  19251,  President  Yost  of  the  American  Society 
of  Newspaper  Editors  says : 

The  Society  took  no  action.  Nor  could  I  recommend  action 
favorable  to  the  proposal  so  long  as  it  contemplates  the  regula- 
tion of  newspaper  practices.  You  will  recall  that  this  was  my 
position  expressed  in  my  address  at  the  Philadelphia  meeting 
when  I  said  "I  can  see  little  occasion  for  any  co-operation  be- 
tween the  press  and  the  bar  for  the  correction  of  the  faults  of 
either,"  and  I  there  endeavored  to  attract  attention  to  a  field 
of  public  service  in  which  co-operation  between  press  and  bar 
would  be  desirable  and  practicable  .  .  .  Frankly,  the  press 
is  endeavoring  to  solve  its  own  problems,  just  as  the  bar  is  en- 
deavoring to  solve  those  which  confront  it.  And  the  problem  of 
our  relation  to  the  processes  of  justice  is  uppermost  in  our 
consideration.  The  American  Society  of  Newspaper  Editors  has 
been  created  to  wrestle  with  this  and  other  questions  of  news- 
paper conduct.  What  it  can  accomplish  remains  to  be  seen, 
but  the  talk  of  betterment  in  each  profession  is  internal  and 
individual.  External  criticism  and  advice  is  often  helpful,  but 
our  work,  even  as  yours,  must  be  done  from  the  inside. 

Mr:  Yost's  paper  read  at  the  conference  meeting,  and 
Mr.  Dodd's  written  discussion,  present  certain  phases 
of  the  entire  situation  so  clearly  that  it  seems  best  to 
publish  them  in  full  in  this  number.  Reference  is  had 
to  them  for  the  valuable  facts  and  ideas  which  they  con- 
tain. 

On  turning  to  Mr.  Yost's  paper,  readers  will  observe  a 
disposition  to  minimize  the  importance  of  the  evils  con- 
cerning which  complaint  is  made  against  the  press: 

Frankly,  I  do  not  think  that  the  press,  taken  as  a  whole,  has 
any  derogatory  effects  upon  the  administration  of  justice.    It  is 
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easy,  of  course,  to  point  out  instances  that  justify  presumption 
to  the  contrary.  But  there  are  newspapers  and  newspapers,  just 
as  there  are  lawyers  and  lawyers.  There  are  shysters  and  am- 
bulance chasers  in  both  professions  and  it  is  as  unfair  and  as 
unwise  to  judge  the  whole  of  one  profession  by  its  least  reput- 
able elements  as  it  is  the  other.  Most  of  the  criticism  of  the 
press,  except  that  which  is  directed  at  what  is  termed  the 
capitalistic  press,  is  based  upon  the  conduct  of  a  type  of  news- 
paper that  is  conspicuous  and  clamorous  in  some  large  cities ; 
but  newspapers  of  that  type  are  few  in  number  in  relation  to 
the  whole  and  are  not  at  all  representative  of  the  press  in  their 
character  and  methods. 


The  greater  part  of  Mr.  Yost's  address  is  then  de- 
voted to  the  short  comings  of  the  law,  the  courts  and  the 
bar.  Its  most  significant  part  is  where  it  virtually  pledges 
co-operation  and  aid  on  the  part  of  the  press  in  furthering 
the  efforts  of  the  bar  to  secure  remedial  legislation  and 
generally  to  clean  house. 

It  appears  then  that  President  Yost  believes  that  his 
profession  cannot  benefit  in  solving  its  own  ethical  prob- 
lems by  co-operating  with  the  bar,  but  recognizes  its 
opportunity  to  render  public  service  in  the  wide  field  of 
reform  of  judicial  procedure,  judicial  selection,  legal  edu- 
cation and  similar  matters. 

Mr.  Dodd  concurs  in  President  Yost's  statement  that 
the  mass  of  criticism  should  be  directed  against  a  rela- 
tively small  number  of  newspapers,  but  makes  this  salient 
point : 


Cases  in  which  newspaper  comment  may  be  improper  are  few 
in  number,  and  on  the  whole  there  is  no  great  difficulty  in  the 
smaller  communities.  But  in  the  larger  cities  there  are  always 
one  or  two  cases  in  prospect  or  in  progress  in  which  there  is 
the  spectacular  or  the  unusual.  In  spectacular  and  sensational 
cases,  both  civil  and  criminal,  the  judge  and  the  lawyers  have 
become  actors  in  a  melodrama  with  an  audience  as  broad  as 
the  publicity  of  the  trial.  Such  cases  are  not  numerous,  but  in 
every  great  city  one  such  case  is,  at  substantially  all  times, 
under  discussion  by  the  press.  For  this  reason  these  spec- 
tacular cases  are  of  an  importance  out  of  proportion  to  their 
numbers. 
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Dr.  Williams'  Impractical  Plan 

Since  Dr.  Talcott  Williams'  paper  is  not  published  it 
is  in  order  to  summarize  it  briefly.  The  speaker  limited 
his  consideration  to  the  difficulties  experienced  by  news- 
paper reporters  in  getting  courtroom  news  and  proposed 
that  every  court  should  be  provided  with  an  additional 
salaried  officer  who  would  be  both  lawyer  and  writer  and 
whose  duty  it  would  be  to  report  every  case,  so  that 
editors  would  have  authentic  reports  for  their  use. 

To  show  the  impracticability  of  this  plan  it  may  be 
in  order  to  consider  what  the  newspaper  seeks  in  court 
news.  Newspapers  had  their  rise  in  the  need  of  in- 
dividuals to  keep  informed,  to  get  factual  reports.  The 
commercial  and  financial  pages  today  illustrate  that  early 
form  of  reporting.  The  use  to  which  the  newspaper  was 
subsequently  bent  as  a  political  medium  brought  to  it  a 
larger  segment  of  the  public  as  readers.  Even  then,  at  a 
time,  say  fifty  years  ago,  only  a  minority  of  the  entire 
population  found  matters  of  genuine  personal  interest 
in  newspapers.  Interest  in  the  strange  things  in  human 
life,  things  appealing  to  the  emotions,  was  catered  to 
largely  by  weekly  papers  and  cheap  novels.  It  was  in- 
evitable, though,  that  actual  happenings,  when  dressed  up 
with  the  novelist's  art,  should  eventually  fill  this  almost 
universal  human  need  more  directly  and  more  fully  than 
fiction.  The  hairbreadth  exploits  of  Sir  Roderick  or  of 
Piute  Fete  made  some  call  for  imagination  on  the  part  of 
the  reader,  whereas  the  fatal  accident  or  moral  collapse  of 
Mr.  Smith  of  737  S.  Grand  Ave.,  told  in  sufficient  detail, 
could  stir  the  feelings  of  persons  to  whom  novel  reading 
was  a  matter  of  almost  painful  effort. 

Of  course,  actual  life  is  infinitely  more  dramatic,  more 
bizarre,  more  appealing  and  more  varied  than  fiction.  In 
the  competition  for  growth,  newspapers  had  but  to  equip 
themselves  with  means  for  getting  a  supply  of  these  in- 
tensely human  happenings  for  every  issue.    The  news- 
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paper  was  made  to  carry  something  in  every  number  for 
every  kind  of  interest.  Science  and  invention  worked  for 
them.  As  communities  grew  in  size,  word  of  mouth 
gossip  became  less  adequate  as  a  purveyor  of  news.  The 
papers  best  succeeded  that  best  understood  the  primary 
demands  of  human  nature,  chief  of  which  is  the  demand 
for  sensation.  For  a  number  of  years  now  the  collecting 
and  publication  of  news  has  tended,  in  certain  of  the 
most  widely  read  newspapers,  to  be  subordinate  to  the 
virtual  fabrication,  from  slight  facts,  of  "human  interest 
stories."  Such  papers  may  be  said  to  be  purveyors  of 
sensation  more  than  of  news. 

The  foregoing  is  not  written  in  any  cavilling  spirit. 
The  writer  is  not  prepared  to  say  that  gossip  and  sensa- 
tion, within  bounds  of  decency,  are  not  proper  mer- 
chantable commodities.  One  who  wishes  to  take  a  nar- 
rower stand  must  condemn  likewise  a  very  large  part 
of  the  literature  that  our  forefathers  delighted  in  and 
that  is  now  rated  as  classic,  perhaps  only  because  it  can- 
not compete  with  the  product  of  today's  journalism. 

It  is  where  this  function  of  the  newspaper,  as  a 
purveyor  of  sensation,  becomes  a  prejudicial  factor  in 
the  administration  of  justice,  that  our  condemnation 
falls. 

There  is  a  tendency  on  the  part  of  lawyers  and  many 
serious  laymen  to  overlook  the  fact  that  the  enforce- 
ment of  law  discloses  the  largest  body  of  sensations. 
Foreign  wars  and  distant  famines  and  plagues  are  old 
stuff.  Domestic  calamities  must  be  unique  to  flag  jaded 
appetites  for  sensation.  Crowded  railway  coaches  plunged 
into  icy  rivers,  the  collapse  of  airplanes,  swift  death  on 
the  streets  are  too  common  to  grip  the  attention  of  the 
mass  of  daily  feeders  on  sensation.  These  isolated  acci- 
dents are  not  drama  because  they  lack  continuity.  But 
the  murder  sensation  and  to  a  lesser  degree  the  con- 
spiracy of  officials  or  of  men  in  fiduciary  positions  be- 
come continued  stories  with  fresh  disclosures  daily. 
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The  crime,  the  pursuit  and  arrest  of  the  suspect,  the 
arraignment,  the  indictment,  the  quest  for  jurors,  the 
evidence,  the  arguments,  all  embellished  with  the  most 
convincing  art  the  masses  will  ever  appreciate — the  half- 
tone photograph — these  are  the  chapters  of  the  novels 
against  which  no  living  or  dead  authors  can  successfully 
compete. 

The  bare  facts  of  most  sensational  cases  could  be 
told  in  a  few  hundred  words — a  mere  stickful  of  type 
a  day.  The  journalistic  need  for  "boiling  down"  is  purely 
pickwickian.  It  is  not  space,  but  time,  that  the  daily  news- 
papers begrudge.  The  facts  are  usually  obtainable  at  the 
same  moment  by  all  the  papers.  We  no  longer  have 
scoops.  The  field  of  competition  is  mainly  confined  to  the 
artful  presentation  of  a  few  facts  in  an  ocean  of  alluring 
words. 

Editors  Must  Control  Situation 

In  the  foregoing  an  attempt  is  made  to  explain  rather 
than  to  accuse  or  to  excuse.  It  is  idle  to  ask  papers  to 
ignore  a  great  human  craving  which  they  are  better  fitted 
to  cater  to  than  any  other  human  agency.  Newspapers 
have  a  unique  power  in  that  they  serve  certain  practical 
and  necessary  purposes  of  modern  life  more  efficiently 
than  any  other  means  and  further  that  they  play  a  large 
role  in  all  social  and  civic  fields.  For  that  reason  we  say 
that  they  are  impressed  with  a  public  use.  And  it  is  en- 
tirely reasonable  to  argue  to  editors  that  self-imposed 
limits  upon  the  use  of  sensation  is  necessary  to  the  wel- 
fare of  the  press.  The  fact  that  regulation  by  arbitrary 
law  would  be  more  likely  to  produce  new  evils  than  to 
correct  existing  ones  does  not  mean  that  there  is  no 
recourse.  The  ultimate  remedy  lies  in  the  control  of  the 
situation  by  the  editors  themselves  through  the  develop- 
ment of  professional  standards,  professional  ethics  and 
professional  solidarity. 

That  the  papers  only  print  what  the  public  wants  is 
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an  empty  retort  to  criticisms  because  it  can  be  employed 
just  as  well  by  the  vendors  of  narcotics. 

It  is  neither  the  duty  nor  the  proper  function  of  the 
bar  to  seek  to  curb  the  publication  of  fantastic  literature, 
but  it  is  the  duty  and  the  function  of  the  bar  to  declare 
that  in  the  handling  of  matters  within  the  field  of  judicial 
administration  the  press  shall  not  misrepresent,  impede, 
exaggerate,  forestall,  degrade  or  otherwise  improperly 
deal  with  this  essential  function  of  government. 

Nor  does  the  duty  of  the  bar  stop  with  this  negative 
attitude.  It  is  equally  the  duty  of  the  bar  to  engage  the 
press  in  sympathetic  co-operation  with  its  own  construc- 
tive aims.  This  thought  will  be  developed  more  fully  at 
a  later  stage  of  this  discussion. 

The  vast  sale  of  papers  to  persons  who  could  not  be 
interested  in  any  part  except  the  "human  interest  story" 
seems  to  prove  beyond  question  that  the  editors  know 
what  a  considerable  proportion  of  the  public  want.  And 
hence  their  need  to  forecast  events,  to  discuss  guilt  be- 
fore arrest,  to  present  testimony  long  before  witnesses 
are  subpoenaed.  And  this  need  calls  for  handling  officials 
so  as  to  serve  the  daily  needs  of  the  papers.  A  paper  that 
cannot  get  hints  and  information  from  the  police  and  the 
prosecutor  is  at  a  great  disadvantage.  These  officials  are 
fundamentally  politicians.  They  have  information  to 
swap  for  publicity.  The  exchange  of  favors  between 
officials  and  papers  is  fairly  continuous.  Compliant  offi- 
cials receive  more  support  than  others  when  they  are 
candidates. 

Dr.  Williams'  proposal  for  trained  and  salaried  re- 
porters in  the  courts  would  not  have  the  slightest  effect, 
one  way  or  the  other,  on  the  essential  evil  which  the 
bar  is  now  gathering  strength  and  courage  to  attack. 

It  seems  strange  that  so  distinguished  and  so  experi- 
enced a  journalist  as  Dr.  Talcott  Williams  did  not  hit 
upon  the  obvious  solution  of  the  difficulty  which  the 
newspaper  is  supposed  to  have  in  presenting  a  veracious 
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account  of  courtroom  happenings.  In  every  celebrated 
case  the  paper  has  its  reporter  in  the  courtroom.  If  he 
cannot  grasp  the  legal  significance  of  what  he  sees  and 
hears  he  should  be  able  to  consult  one  of  the  newspaper's 
lawyers  promptly,  just  as  a  bank  teller  gets  an  opinion  in 
a  few  minutes  on  a  doubtful  endorsement  from  the  bank's 
lawyers.  When  it  comes  to  editorial  comment  on  de- 
cisions, reliance  is  commonly  had  upon  the  newspaper's 
legal  staff  and  it  is  owing  to  that  practice  that  there  is 
virtually  no  criticism  by  the  bar  of  the  quality  of  these 
critiques.  A  lawyer  will  frequently  notice  that  a  certain 
editorial  has  been  written  by  a  lawyer,  though  the  lay 
reader  may  ascribe  it  to  a  supposed  all-embracing  wisdom 
of  the  sanctum. 

The  lawyer  has  the  proper  reaction  to  slushy  and 
sensational  reports  of  trials  in  all  their  stages  when  he 
feels  nauseated.  It  is  extremely  difficult  for  him  to  frame 
an  indictment  against  the  press.  But  he  knows  that  things 
are  not  as  they  should  be.  He  knows  that  officials  are 
being  used  to  suit  journalistic  needs,  that  prosecutors  and 
defense  lawyers  are  being  tempted  to  do  things  not  only 
undignified  and  unprofessional,  but  also  highly  prejudicial 
to  the  administration  of  justice.  He  knows  that  justice  is 
being  shifted  from  the  forum  to  the  streets. 

We  shall  endeavor  to  present  some  of  the  specific 
evils  complained  of  and  hope  that  a  more  complete  and 
precise  statement  will  before  long  be  formulated.  Criti- 
cism that  is  not  specific  is  subject  to  suspicion.  In  many 
instances  a  mere  declaration  of  principle  is  all  that  is 
needed  to  provide  a  standard  that  most  editors  will  en- 
deavor to  comply  with  of  their  own  volition.  Doubtless, 
in  many  instances  the  breaches  of  decorum  of  which  the 
judicious  complain  have  been  due  to  the  fact  that  editors 
have  merely  followed  examples  set  by  the  leaders  in 
sensational  writing  in  the  absence  of  any  standard  or  any 
authoritative  and  guiding  criticism. 

Editors  are  at  least  as  keen  as  any  other  class.    They 
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have  corrected  many  abuses  because  of  patriotic  loyalty, 
or  the  dictates  of  self-respect  or  self-interest.  Witness 
the  wholesome  and  revolutionary  reform  in  regard  to  the 
publishing  of  patent  medicine  advertising  which  was 
brought  about  in  a  short  time  after  the  medical  pro- 
fession became  integrated  and  so  capable  of  assuming 
its  great  public  function.  The  press  sacrificed  vast  re- 
ceipts to  play  its  worthy  role  in  this  matter.  This  instance 
is  only  one  of  many  that  could  be  told. 

So  in  presenting  an  indictment  against  the  press  we 
should  first  caution  readers  to  bear  in  mind  these  facts: 
(a)  only  a  relatively  small  number  of  papers  have  of- 
fended, (b)  the  bar  and  the  bench  have  not  heretofore 
offered  constructive  criticism,  and  (c)  in  most  of  the 
instances  deserving  complaint  some  lawyer  or  judge  either 
connives  at  the  evil  or  actually  instigates  it  for  his  own 
supposed  benefit.  A  consideration  of  these  qualifying 
facts  will  be  found  to  make  the  desired  reform  appear 
far  less  remote  than  at  first  glance. 

Flippant  Treatment  of  Courts 

Possibly  the  most  common  failing  on  the  part  of  re- 
porters and  news  editors  lies  in  gaining  human  interest 
for  their  court  items  by  writing  in  a  flippant  style.  The 
temptation  is  very  strong.  Occurrences  which  would  en- 
gage nobody's  attention  out  of  court  are  curious  or 
comical  in  the  courtroom  for  the  same  reason  that  a  cat 
•strolling  down  a  church  aisle  during  services  appears 
irresistibly  funny.  It  is  the  solemn  background  which  by 
contrast  makes  a  trifling  remark  interesting  in  a  trial. 

Admitting  the  appeal  of  the  subject  it  may  yet  be  said 
that  the  distinction  between  propriety  and  abuse  is  easily 
made.  Lawyers  and  judges  are  repositaries  of  comic 
situations  occurring  in  trials  which  may  be  printed  with- 
out bringing  the  ministers  of  justice  into  contempt  or 
making  them  ridiculous.  A  slight  difference  in  the  phras- 
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ing  may  bring  the  judge  and  with  him  his  court  to  the 
level  of  buffoonery,  and  quite  without  warrant  in  fact. 

In  commenting  upon  this  very  common  failing,  Mr. 
Andrew  R.  Sherriff1  may  be  quoted: 

The  ordinary  methods  of  newspaper  reporting  of  cases  in 
court,  with  references  to  judges,  lawyers,  parties  and  incidents 
of  the  proceedings,  show  a  need  of  study  of  the  subject  from 
the  standpoint  of  public  welfare,  and  have  a  generally  baleful 
influence  on  the  administration  of  public  justice.  It  is  naturally 
of  first  concern  to  the  publishers  of  newspapers  to  make  them 
interesting  to  the  casual  reader  wishing  to  be  amused  rather 
than  to  be  educated.  So  anyone  assuming  to  criticize  newspaper 
style  cannot  advocate  the  introduction  of  things  technical  or 
pedantic.  Yet  reporters  in  touching  matters  involved  in  the  ad- 
ministration of  public  justice  are  dealing  with  a  subject  which 
is  in  fact  sacred.  The  temptation  to  show  the  sensational  or 
ludicrous  side  is  always  present,  and  in  the  usual  state  of  the 
reporter's  mind  it  seems  to  be  irresistible.  But  I  come  to  say  to 
you,  that  in  thinking,  you  will  see  that  it  ought  to  be  resisted, 
and  a  distinction  made  between  proceedings  in  a  court,  and 
occurrences  in  the  street,  or  at  a  vaudeville  show,  or  a  prize 
fight.  Such  a  distinction  is  observed  by  the  newspaper  profes- 
sion in  dealing  with  the  churches  and  their  matters  of  religion; 
and  I  assert,  for  you  to  think  about,  that  there  is  no  less  reason 
for  its  observance  in  dealing  with  the  courts  and  their  duties 
of  administering  human  justice,  which  is  very  closely  akin  to 
sound  religion. 

Get  the  idea  that  judges,  at  least  theoretically,  are  not  mere 
clerks,  office  holders,  or  politicians,  but  by  the  nature  of  their 
duties  are  ministers  of  justice.  A  few  years  ago  the  judges  of 
the  state  courts  of  this  county,  in  a  serious  effort  to  establish 
visible  evidence  of  the  dignity  and  impersonal  nature  of  their 
office,  determined  to  wear  the  traditional  black  robes  of  their 
office  while  sitting  on  the  bench.  The  reporters  did  not  get 
the  meaning  of  the  innovation  at  all,  and  at  once  saw  a  chance 
to  be  facetious.  This  is  how  one  of  them  wrote  up  his  story; 
he  said — 

"Thus,  according  to  Blackstone,  they  took  on  an  added  dig- 
nity,  and  needed   only   powdered   wigs,   as   one  court   attache 
expressed  it,  to  look  as  glorified  as  the  kings  and  jacks  of  the 
playing  cards." 
Do  you,  students  of  the  art  and  propriety  of  newspaper  re- 
porting,  see   anything  apt   or  approvable  in  that?    Do  you   see 
anything  but  a  flat  attempt  to  make  the  judges  appear  ridiculous 
in  the  eyes  of  the  public?    Would  you,  in  seeing  the  priests  in 

1  Newspapers  and  the  Courts,  a  lecture  given  at  the  Medill  School  of 
Journalism,  Northwestern  University. 
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their  robes  in  church,  think  of  any  likeness  to  the  kings  or 
jacks  of  the  playing  cards?  If  not,  then  what  occasion  was 
there  to  say  it  of  the  judges,  in  their  temple  of  justice?  I  submit 
that  paragraph  to  you  as  an  example  of  extremely  bad  taste, 
and  pernicious  reporting. 

In  the  same  address  Mr.  Sherriff  touches  on  the 
efforts  of  reporters  to  make  reports  of  divorce  cases  spicy, 
quoting  from  the  letter  to  him  of  an  unnamed  judge  as 
follows : 

There  is  one  phase  of  this  subject  to  which  your  report 
does  not  refer  and  to  my  mind  it  is  a  phase  in  which  the  press 
most  frequently  offends,  and  that  is  their  attitude  toward  divorce 
hearings.  Their  attitude  is  too  well  known  to  need  any  comment 
from  me.  The  question  of  divorce  is  held  far  too  lightly  at 
best  and  the  flippant  and  would-be  humorous  accounts  of  such 
cases  on  trial,  by  the  press,  tends  in  the  same  direction.  The 
press  can  be  a  very  potent  agency  for  good  in  this  matter,  rather 
than  for  harm,  if  they  would  not  only  refrain  from  emphasizing 
and  playing  up  such  comedy  as  they  may  see  in  the  cases  as 
they  are  heard,  but  if  they  will  emphasize  the  horror  and  the 
tragedy  that  is  in  such  cases  in  abundance.  Such  a  treatment 
of  that  subject,  by  the  press,  would  be  conducive  to  a  soberness 
of  thought  on  that  subject  by  the  press-reading  public  rather 
than  the  very  undesirable  attitude  which  is  now  fostered  in  their 
minds,  by  the  treatment  which  the  press  gives  to  these  matters. 

We  look  forward  to  the  time  when  the  press  will 
appreciate  the  foregoing  view  and  endeavor  to  live  up  to 
it.  They  will  realize  that  human  misery  is  no  funnier  in 
a  divorce  trial  than  in  a  train  wreck.  They  will  avoid  a 
standard  in  writing  which  the  social  intercourse  would 
unfit  them  for  association  with  gentlemen.  Doubtless 
this  criterion  is  instinctively  applied  in  the  smaller  cities 
where  the  reporters  and  editors  mingle  socially  with  all 
sorts  of  people.  The  virtual  anonymity  of  newspaper 
men  in  large  cities  abets  the  powerful  urge  of  competition 
for  readers.  And  in  this  situation,  as  well  as  in  others 
to  be  mentioned,  it  must  be  remembered  that  often  sensa- 
tion-profiting lawyers  must  share  the  blame  with  the 
writing  people.  There  can  be  no  complete  correction  until 
the  bar  also  can  establish  a  custom  strong  enough  to  curb 
practitioners  who  itch  for  publicity  of  whatsoever  nature. 
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"Trial  by  Newspaper" 

It  is  in  the  field  of  criminal  prosecutions  that  the 
greatest  reform  lies.  Newspaper  improprieties  here  ex- 
tend all  the  way  from  the  initial  report  of  the  crime  to 
the  final  editorial  comment  upon  the  result  of  the  ver- 
dict and  sentence.  It  is  often  an  easy  matter  to  create 
the  impression  before  an  arrest  has  been  made  that  some 
person  obnoxious  to  certain  interests  or  unpopular  in 
the  community  is  to  be  suspected  of  guilt.  In  what  is  best 
characterized  as  "trial  by  newspaper,"  for  lack  of  a  more 
precise  and  inclusive  phrase,  innocent  persons  have  often 
been  hounded  unjustly  and  unmercifully.  It  offers  an 
opportunity  not  easily  resisted  for  the  punishing  of 
enemies.  In  the  case  of  the  assassination  of  a  high  public 
official  there  has  been  more  than  once  an  apparent  effort 
on  the  part  of  writers  to  fix  blame  on  a  political  party 
when  the  crime  is  obviously  individual  and  due  to  psy- 
chopathic causes.  Agitators  for  unpopular  causes  stand 
in  danger  of  being  held  responsible  for  crimes  of  which 
they  are  innocent  and  sometimes  such  a  crime  is  used  as 
a  means  for  punishing  a  person  who  appears  to  deserve 
punishment  for  other  offenses  or  "on  general  principles," 
as  in  the  shameful  Mooney  case  in  San  Francisco. 

When  an  inflamed  public  opinion  and  the  machinery 
of  justice  can  be  employed  to  punish  the  meanest  person 
in  the  community  without  due  process  of  law,  we  enter 
upon  a  route  which  leads  toward  the  breaking  down  of 
government  and  society — toward  the  time  when  no  per- 
son, however  powerful,  shall  be  safe  from  mob  law. 

Newspaper  reports  of  crimes  have  come  to  serve  in 
many  instances  a  most  useful  function  in  leading  to  the 
detection  of  offenders  who  might  otherwise  escape.  This 
is  a  use  which  we  do  not  seek  to  destroy.  Until  such  time 
as  the  sheriffs  and  police  become  discreet  and  are  backed 
by  the  bench  and  the  bar  so  that  they  can  counsel  authori- 
tatively in  every  instance  there  can  be  no  general  rule  for 
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the  press  except  that  their  accounts  should  at  least  never 
go  beyond  irrefutable  facts.  In  an  ideal  system  the  offi- 
cials would  say  what  facts  should  be  withheld  in  the 
interest  of  justice  until  they  have  had  time  and  oppor- 
tunity to  apprehend  all  suspected  persons. 

One  great  trouble  with  the  present  license  in  this  field 
is  that  the  police  tend  to  rely  wholly  upon  publicity  to  do 
their  detective  work  for  them.  There  is  reason  to  believe 
that  our  detective  bureaus  are  full  of  politics  and  their 
operations  are  but  bumblepuppy.  It  will  not  soon  be  for- 
gotten that  in  the  Cleveland  crime  survey,  intelligence 
tests  were  made  of  all  kinds  of  policemen  and  the  so- 
called  detectives  rated  lower  than  any  other  class.  Ap- 
parently places  on  the  detective  force  are  awarded  not 
to  those  of  special  training  and  special  proclivity,  but  to 
those  who  want  a  lazy,  and  possibly  lucrative,  job. 

Exposing  the  State's  Witnesses 

Akin  to  the  last  mentioned  evils  is  the  publicity  which 
perverts  witnesses.  In  criminal  prosecutions  the  state's 
witnesses  are  the  most  important  of  all  factors.  While 
this  article  was  in  course  of  preparation  an  editorial  ap- 
peared in  the  Chicago  Tribune  (Jan.  28)  which  explains 
this  point  better  than  columns  of  argument,  and  which 
deserves  quoting  also  because  it  presents  an  apology  by 
a  typical  high  pressure  newspaper : 

Tipping  Off  the  Gunmen 

A  youth  of  17  saw  the  shooting  of  John  Torrio  Saturday 
afternoon.  Monday  he  identified  George  Moran  as  one  of  the 
men  who  did  the  shooting.  He  picked  him  out  of  a  group  of 
nine.  Moran  was  a  friend  of  Dion  O'Banion,  the  murdered  gang 
leader.  Other  persons  were  given  a  chance  to  identify  him, 
but  the  youth  was  the  only  one  who  would  or  could,  and  he 
stuck  to  it  and  to  his  story  of  the  shooting,  although  Moran, 
facing  him,  seemed  to  frighten  him  even  in  the  office  of  Chief 
of  Detectives   Shoemaker. 

The  name  of  the  youth  and  his  address  were  given  to  the 
reporters  by  the  police  and  this  was  printed  in  Tuesday's  news- 
paper.   Sunday  four  gangsters  drove  up  to  the  building  in  which 
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a  witness  against  two  robbers  lived  and  shot  the  building  full 
of  holes,  endangering  many  lives  and  shooting  a  young  mother. 
This  was  to  intimidate  the  victim  of  the  robbery.  The  police 
say  they  have  to  furnish  guards  to  protect  witnesses  against 
gangsters  and  murderers  who  seek  to  silence  them,  kill  them, 
or  drive  them  out  of  town.  They  say  in  the  present  case  of 
the  Torrio  shooting  there  may  be  intimidation  of  the  young 
witness. 

The  well  organized  criminal  system  might  be  able  to  get  such 
information  as  this  concerning  a  witness  without  any  help  from 
the  newspapers.  News  is  news  to  a  capable  reporter,  and  he 
tries  to  get  it.  The  identification  of  Moran  was  news,  but  here 
in  this  department  we  feel  that  there  is  a  responsibility,  both 
police  and  newspaper,  if  witnesses  are  to  be  protected  against 
the  consequences  of  their  courage  in  helping  criminal  justice. 

If  criminals  have  ways  of  finding  out  what  is  happening  in 
the  office  of  the  chief  of  detectives  that  is  not  our  responsibility. 
If  tips  are  given  criminals  through  this  newspaper  that  is  our 
fault.  Intimidation  is  a  part  of  the  crime  business.  The  average 
person  does  not  care  to  face  the  crooks  and  gunmen  and  gang- 
sters alone  with  his  name  and  address  known. 

The  whole  chance  of  getting  results  from  the  young  man's 
story  lay  in  keeping  him  under  cover  and  the  information  he 
gave  a  secret.  Then  he  would  have  told  his  story  at  the  trial. 
An  investigation  of  this  case  is  being  made  to  discover  why  the 
police  proceed  in  this  fashion  and  what  the  responsibility  of  the 
newspaper  is.  We  want  news,  but  not  to  the  advantage  of 
murderers   or  the  detriment  of  justice. 

Before  dismissing  this  point  it  should  be  added  that, 
in  Chicago,  feud  crimes  for  many  years  have  virtually 
escaped  prosecution  because  the  state  has  no  witnesses. 
Again  and  again  the  "dying  gunman"  stoically  refused 
to  divulge  the  name  of  his  assassin,  obeying,  as  the  papers 
say,  the  unwritten  code  of  the  vendetta.  There  is  no 
romantic  reason  for  such  silence.  Fear  of  retaliation 
is  the  only  reason  and  it  is  a  very  practical  and  potent  rea- 
son. The  government  cannot  protect  the  innocent.  Over 
one  hundred  assassinations  have  occurred  at  a  certain 
street  corner  in  Chicago  and  so  far  as  we  know  there 
has  never  been  a  conviction  for  one  of  these  crimes.  It 
is  no  sufficient  answer  to  say  that  these  deaths  are  good 
riddance,  because  in  many  instances  the  victims  are  not 
criminals  and  because  no  system  of  justice  can  be  re- 
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spected  that  tolerates  exceptions  from  the  law.  Freedom 
for  assassination  results  in  far  greater  irresponsibility 
and  danger  than  does  "mob  law." 

Another  phase  of  newspaper  license  lies  in  the  in- 
timidation of  officials.  On  the  one  hand  an  unwise  liberal- 
ity toward  the  press  brings  coveted  notoriety  and  political 
capital,  while  just  as  truly  a  resistance  to  reporters  incurs 
the  risk  of  unfair  treatment  of  officials  which  they  should 
not  be  obliged  to  endure. 

Why  Jury  Service  Is  Dreaded 

One  of  the  commonest  complaints  against  the  press 
is  that  publicity  makes  it  difficult,  if  not  almost  impossible, 
to  secure  a  trial  jury  in  the  community.  We  have  in- 
stances of  thousands  of  talesmen  examined  to  get  twelve 
qualified  jurors.  These  prolonged  and  costly  examina- 
tions of  talesmen  certainly  tend  as  powerfully  to  illustrate 
the  flabby  nature  of  our  criminal  procedure  in  action  and 
to  bring  the  courts  into  disrespect  as  any  one  factor.  It 
is  easy  to  say  that  newspaper  accounts  should  not  lead 
to  the  prejudging  of  the  case,  but  this  would  often  be 
unavoidable  from  the  very  nature  of  things  even  though 
the  press  published  nothing  but  that  which  was  fact  and 
was  authorized.  Here  we  are  inclined  to  lay  nine-tenths 
of  the  blame  on  the  judicial  system.  Lawyers  yawp  about 
the  dangers  inherent  in  the  English  system  of  making 
up  a  jury  in  a  few  minutes  and  assume  that  there  is  no 
alternative  between  that  expedition  and  the  senseless 
practice  into  which  we  have  drifted  in  many  states. 
There  is,  of  course,  a  mean  course  which  fully  protects 
the  accused  in  securing  a  fair  trial  and  yet  avoids  the 
scandal  common  to  hard  fought  criminal  trials. 

We  can  hardly  look  forward  to  life  tenure  for  all 
state  judges  or  to  arbitrary  legislation  as  a  cure  for  this 
evil.  Rather  must  we  look  to  a  better  means  of  nominat- 
ing judges,  to  greater  security  of  tenure,  and  especially 
to  greater  integration  of  the  bar  and  solidarity  of  the 
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bench  for  this  reform.  Nor  is  it  too  early  to  anticipate 
that  movements  already  started  shall  reach  this  evil  and 
accomplish  a  long-needed  reform. 

We  are  inclined  to  acquit  the  press  of  blame  for  the 
alleged  difficulty  in  getting  a  jury. 

We  can  have  no  sympathy  with  the  view  that  in- 
dividuals free  from  prejudice  to  constitute  a  good  and 
fairminded  jury  are  rare  in  any  community  of  news- 
paper readers.  The  obvious  reason  that  the  fixed  opinion 
is  used  to  escape  jury  service  is  because  we  have  made 
jury  service  in  celebrated  cases  insanely  onerous.  Who 
can  blame  sensible  men  from  avoiding  such  an  idiotic 
service  as  giving  up  their  freedom,  their  families,  their 
businesses  and  their  recreation  for  a  period  of  weeks 
with  a  prospect  eventually  of  a  reversal  for  error  in  case 
of  conviction?  Is  it  not  because  sensible  men  refuse  to 
be  parties  to  such  silly  procedure  that  we  are  brought  to 
a  realization  of  the  absolute  necessity  for  reform?  Of 
course  the  community  is  full  of  prospective  jurors  well 
qualified  and  patriotic  who  are  willing  to  serve  under 
reasonable  conditions. 

Destroying  the  Presumption  of  Innocence 

Improper  reports  of  prosecutions  and  trials  are  pos- 
sibly worst  when  they  prejudice  the  right  of  the  accused 
to  a  fair  trial  and  leave  him,  though  eventually  found 
innocent,  with  a  total  loss  of  reputation.  On  this  phase 
we  quote  from  Mr.  Henry  W.  Taft:1 

An  intelligent  forecast  of  how  a  trial  will  result  can  seldom 
be  made  from  an  ordinary  newspaper  account.  This  is  due  not 
alone  to  inaccuracy  of  reports,  but  also  to  the  undue  accentu- 
ation of  sensational,  though  irrelevant,  evidence,  to  so-called 
"stories"  padded  with  matters  of  more  or  less  remote  inference, 
to  unworthy  wrangling  of  counsel,  or  to  equally  irrelevant  homi- 
lies of  judges.  Industrious  reporters  interview  prospective  wit- 
nesses and  publish  what  they  say.  Their  statements  are  without 
the   sanction  of   an  oath  and  are  not  subjected  to   the  test  of 

*The  Press  and  the  Courts,  an  address  delivered  before  the  Association 
of  the  Bar  of  the  City  of  New  York  on  May  1,  1924. 
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cross-examination.  The  publication  of  the  names  of  witnesses 
entering  the  grand  jury  room,  with  reportorial  conjectures  as 
to  their  statements,  make  a  serious  inroad  upon  the  confidential 
character  of  the  accusing  body  under  our  system  of  criminal 
procedure.  A  glaring  case  of  the  publication  before  indictment 
and  before  trial  of  so-called  evidence  occurred  in  the  Ward  case, 
which  led  to  an  inquiry  and  an  abortive  attempt  to  discipline 
counsel.  In  the  Burch  murder  case  in  Los  Angeles  a  newspaper 
reporter,  by  eavesdropping  methods,  secured  knowledge  of  what 
went  on  in  the  jury  room  and  made  statements  as  to  how  the 
several  votes  of  the  body  resulted.  Evidence  or  instructions  hav- 
ing the  effect  of  completely  neutralizing  irrelevant  or  unim- 
portant matters  thus  published  are  either  omitted  or  so  subor- 
dinated that  a  misleading  picture  is  presented.  The  case  is,  there- 
fore, not  presented  to  the  reading  public  as  it  is  to  the  judge 
and  to  the  jury,  and  where  a  decision  or  verdict  is  rendered 
contrary  to  what  readers  might  reasonably  expect  to  some  extent 
the  confidence  of  the  public  in  the  judicial  process  must  be 
impaired. 

A  serious  result  of  the  practices  referred  to  follows  where 
they  tend  to  destroy  the  presumption  of  innocence,  which  is 
one  of  the  fundamental  principles  of  our  criminal  law.  Fre- 
quently, out  of  the  atmosphere  created  by  the  newspapers,  a 
contrary  presumption  emerges.  Thus,  the  intimate  personal  life 
of  a  person  charged  with  crime  is  exposed  to  view,  his  foibles, 
or  worst  failings,  are  elaborately  set  forth  in  readable  and 
newsy  form.  Misleading  headlines  make  a  lasting  impression, 
particularly  upon  hasty  or  illiterate  readers.  Photographic  re- 
productions are  published  of  the  accussed,  of  the  instruments 
with  which  the  supposed  crime  was  committed,  and  of  the  locus 
in  quo,  so  drawn  as  to  show  argumentatively  how  the  crime 
probably  was  committed.  Such  things  are  presented  with  far 
more  persuasiveness  than  could  be  produced  by  actual  evidence 
after  it  had  been  subjected  to  the  process  of  cross-examination. 
In  notable  cases  by  this  method  of  newspaper  exploitation  an 
accused  has  been  subjected  to  grievous  wrong;  and  even  if  he 
is  ultimately  acquitted,  he  is  not  exempted  from  having  his 
entire  after  life  clouded  with  a  suspicion  of  guilt. 

In  the  same  address  Mr.  Taft  deals  with  the  evil  of 
sentimentalizing  on  crime  and  criminals,  a  thing  which  is 
usually  present  when  the  other  improprieties  of  news- 
papers exists. 

Another  feature  of  newspaper  reports  which  affects  the  ad- 
ministration of  criminal  justice  is  the  manner  in  which  criminals 
are  exploited.  If  a  man  is  guilty  of  a  crime  he  is  entitled  to  a 
fair  trial,  and  generally  speaking,  he  gets  it;  for  if  there  is 
any  defect  in  the  administration  of  criminal  justice,  it  operates 
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in  favor  of  the  person  accused.  If  he  is  guilty,  his  defense  is 
not  prejudiced,  nor  are  his  interests  or  welfare  in  any  way 
injuriously  affected,  by  his  being  subjected  to  the  obscurity  which 
prison  walls  ought  to  impose.  Neither  he  nor  the  public  interest 
is  served  by  expending  upon  him  the  sickly  sentimentality  some- 
times lavished  upon  criminals  by  well-meaning  but  foolish  per- 
sons; and  if  either  by  that  sentiment  or  by  the  quest  for  sensa- 
tion or  "special  articles"  or  "stories,"  the  real  criminal  has  his 
vanity  tickled,  he  certainly  does  not  find  his  exploitation  un- 
pleasant or  offensive  or  injurious  to  his  defense.  But  the  ex- 
traneous interest  aroused  in  this  way  does  not  aid  in  the  admin- 
istration of  justice;  and  the  effect  upon  the  youthful,  the  ab- 
normal and  the  weak  or  criminally  minded,  whose  vanity  may 
be  appealed  to,  or  whose  imitative  faculty  is  stimulated,  by  the 
prominence  given  to  an  obscure  individual  as  a  result  of  his 
violation  of  the  law,  is  harmful.  All  students  of  the  subject 
assert,  and  it  is  in  accord  with  general  human  experience,  that 
suggestion  plays  an  important  part  in  crime.  It  tends  to  pro- 
duce on  the  part  of  the  abnormal  or  the  criminally  inclined, 
that  kind  of  crimes  which  promise  to  attract  public  interest. 
Even  persons  of  a  higher  moral  responsibility  find  themselves 
interested  in  mysterious  crimes  as  in  a  game.  And  with  persons 
not  endowed  with  much  power  of  ethical  discrimination  the  taste 
for  lurid  fiction  possesses  them  and  their  sense  of  right  and 
wrong  is  obscured  by  their  sympathies  or  by  their  effort  to  solve 
what  is  a  seemingly  insoluble  mystery.  Crime  is  not  presented 
in  a  repulsive  aspect.  The  inevitable  tendency  is  to  exalt  the 
criminal,  to  cultivate  the  ignoble,  and  to  diminish  the  abhorrence 
of  crime. 

There  is  yet  another  count  against  the  press  to  which 
no  reference  has  yet  been  made  so  far  as  the  writer  is 
aware.  It  is  far  more  subtle  than  the  evils  that  have 
been  discussed  and  is  known  by  none  but  lawyers.  This 
consists  of  the  use  of  the  press  by  lawyers  and  firms  of 
lawyers  to  advance  their  interests  in  securing  clients  and 
protecting  them  in  the  courts.  Legal  firms  entitled  other- 
wise to  a  very  high  standing  are  accused,  in  whispered 
utterances,  of  benefiting  secretly  from  their  connections 
with  newspapers.  In  this  matter,  as  in  some  others,  the 
blame  must  rest  almost  wholly  upon  the  lawyers.  Some- 
times public  interests  are  prejudicially  affected  in  litiga- 
tion on  which  newspapers  take  sides  for  the  benefit  of 
favored  lawyers.  Sometimes  even  the  cartoon,  that 
mightiest  means  for  disseminating  falsehood  and  sophis- 
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try  that  has  ever  been  invented,  is  employed  in  this  serv- 
ice. 

More  common  is  the  playing  up  for  publicity  which 
the  lawyer  indulges  in  in  all  sorts  of  trials.  Here  the  bar 
is  seldom  deceived  though  the  public  does  not  understand 
that  this  is  only  a  means  for  advertising.  In  these  situa- 
tions the  remedy  appears  to  lie  at  the  door  of  the  bar 
rather  than  of  the  newspaper.  An  integrated  and  self- 
respecting  profession  could  find  means  to  curb  this  breach 
of  ethics. 

Bar  Needs  to  Get  Light 

What  can  be  done  to  better  our  situation  ? 

We  believe  that  a  great  deal  can  be  done  by  thinking 
and  talking  and  writing  about  these  matters. 

The  first  step  is  for  the  bar  to  get  acquainted  with 
the  subject  and  to  formulate  views.  Until  recently  we 
have  had  nothing  more  than  the  irritation  of  individual 
lawyers.  The  bar  must  come  to  realize  the  universality  of 
this  evil,  in  a  sense,  for,  though  only  a  few  newspapers 
transgress,  these  papers  are  usually  of  large  circulation 
and  work  their  harm  throughout  a  wide  radius  of  terri- 
tory. The  lawyers  of  the  smaller  cities,  where  there  is 
little  or  no  complaint  concerning  the  local  press,  can  assist 
their  brothers  of  the  big  centers. 

Most  important  of  all,  the  bar  must  be  as  fair  as  it  is 
critical.  It  must  not  shrink  from  accepting  its  share 
of  the  blame  and  must  put  into  motion  plans  looking  to  a 
reduction  in  the  large  share  which  lawyers  and  judges 
play  in  the  evils  complained  of. 

When  the  time  comes  that  the  bar  has  established 
standards  of  conduct  and  is  able  fairly  to  maintain  them 
it  will  not  find  it  impossible  by  any  means  to  curb  the  bad 
practices  of  officials  who  are  not  lawyers,  notably  sheriffs, 
coroners  and  police  officers.  Every  local  bar  association 
in  a  large  center  should  have  a  strong  committee  on 
criminology.    Such  an  arm  would  be  a  potent  means  for 
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exerting  a  needed  influence.  The  bar  cannot  forever 
relegate  criminal  law  to  the  few  lawyers  who  specialize 
in  this  field. 

A  very  considerable  reform  can  be  had  in  a  brief  time 
by  conferences  between  the  local  bar  association  and  the 
judges.  It  should  be  an  easy  matter  for  the  more  sensi- 
tive in  both  classes  to  agree  on  standards  in  respect  to 
what  should  not  be  done  by  lawyers  and  by  judges  and 
progress  can  be  made  in  respect  to  affirmative  action  by 
the  bench.  It  is  easy  for  any  judge  to  make  himself  re- 
spected, but  his  duty  does  not  stop  there.  As  said  recently 
by  an  Illinois  Supreme  Court  justice,  "We  want  to  make 
the  word  judge  respected  everywhere."  The  first  step 
obviously  is  to  see  that  every  occupant  of  the  judicial 
office  conducts  himself  so  as  to  deserve  respect.  This  can 
be  done  except  in  a  few  places,  and  in  those  places  a 
great  deal  of  good  can  be  accomplished  in  the  ways 
suggested.  Only  the  most  erratic  judges  are  careless 
about  the  opinion  of  the  conservative  element  of  the  pro- 
fession. That  very  weakness  of  the  bench,  due  to  our 
so-called  "popular"  primaries  and  elections  and  short 
terms,  which  induces  judges  to  play  for  newspaper 
notoriety,  may  be  utilized  for  reform  by  a  strong  bar. 

With  an  agreement  on  the  part  of  the  bar  and  the 
bench  there  are  steps  which  respected  judges  may  well 
take  to  instruct  the  press  in  respect  to  its  duty  and  its 
limitations  of  power.  An  analysis  of  the  power  of  the 
bench  in  this  field  should  be  made.  Meanwhile  we  should 
note  also  that  there  are  strong  influences  to  be  brought 
to  bear  quite  aside  from  judicial  power.  The  most 
recreant  newspaper  men  are  amenable  to  influences  of  one 
sort  or  another.  In  the  cases  of  most  they  only  need 
to  be  instructed.  In  disagreement  with  Mr.  Casper  S. 
Yost,  we  believe  that  there  is  room  here  for  co-operation 
between  the  more  responsible  members  of  the  bar  with 
the  more  responsible  members  of  the  press,  but  we  can- 
not assert  that  the  time  is  yet  ripe  for  such  co-operation. 
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In  such  a  discussion  as  this  it  is  not  enough  to  point 
to  bad  practices ;  the  critics  should  set  up  such  affirmative 
standards  as  they  can,  though  admittedly  general  in  terms. 
In  his  address  to  the  Missouri  State  Bar  Association,  Mis- 
souri Press  Association,  and  the  University  of  Missouri 
School  of  Journalism,  Mr.  Guy  A.  Thompson  addressed 
himself  to  this  side  of  the  subject.1 

Mr.  Thompson  dwelt  upon  three  things  which  the 
lawyer  wishes  from  the  newspaper.  We  will  quote  briefly 
under  each  heading: 

One  of  these  is  the  duty  of  fair  and  respectful  criticism  of 
the  courts.  The  constitutional  guarantee  of  liberty  of  the  press 
does  not  endow  the  newspaper  with  special  privileges.  It  has 
no  greater  rights  than  the  ordinary  citizen.  While  both  may 
differ  from  the  decisions  of  the  courts,  and  express  their  dissent, 
neither  may  traduce  and  scandalize  and  speak  contemptuously 
of  the  court  or  of  the  judge,  lest  thereby  the  court  be  degraded 
and  confidence  in  its  judgments  and  decrees  be  destroyed.  It  is 
hardly  an  exaggeration  to  affirm  that  our  existing  social  system 
and  our  security  in  the  enjoyment  of  the  rights  of  life,  liberty, 
and  property,  in  the  final  analysis,  depend  upon  the  maintenance 
of  the  judiciary.  And  no  class  is  more  dependent  upon  the  pro- 
tection of  the  courts  than  is  the  newspaper.  Self-interest,  there- 
fore, as  well  as  a  sense  of  duty,  should  dissuade  it  from  conduct 
calculated  to  impair  the  authority  of  the  courts.  As  stated  by 
Chief  Justice  White : 

"The  safeguarding  and  fructification  of  free  and  constitu- 
tional institutions  is  the  very  basis  and  mainstay  upon  which  the 
freedom  of  the  press  rests,  and  that  freedom,  therefore,  does  not 
and  cannot  be  held  to  include  the  right  virtually  to  destroy  such 
institutions." 

The  second  duty  advanced  by  Mr.  Thompson  is  the 
broad  one  of  not  deliberately  creating  sensation : 

In  his  admirable  address  on  "The  Profession  of  Journalism," 
made  in  St.  Louis  last  Thursday  evening,  Mr.  Casper  S.  Yost, 
the  highly  esteemed  and  able  editor  of  the  St.  Louis  Globe- 
Democrat,  in  pungent  phrase,  expressed  a  thought  with  which 
all,  upon  reflection,  must  agree.    He  said : 

"You  have  to  create  a  publication  that  will  sell  in  order  to 
create  one  that  will  serve." 

Often,  in  responding  to  the  urge  of  this  necessity,  the  news- 
paper, in  dealing  with  court  proceedings,  particularly  with  "hu- 
1  Vid.    Journal  of  the  American  Bar  Association,  Vol.  X,  No.  6. 
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man  interest"  causes,  transgresses  the  bounds  of  fair  chronicler 
and  becomes,  in  fact,  counsel,  jury  and  judge.  But,  as  Mr.  Yost 
observed  in  the  same  address: 

"Giving  the  people  what  they  want  is  a  principle  that  needs 
to  be  limited  in  its  application  by  considerations  of  decency  and 
public  welfare." 

Failure  to  observe  this  limitation  gives  rise  now  and  then  to 
what  Chief  Justice  Taft  has  denounced  as  a  "vicious  evil," 
namely,  trial  by  newspaper.  This  term  is  used  to  characterize 
the  practice,  too  frequently  indulged  in  by  the  newspaper,  of 
trying  a  case  at  the  bar  of  public  opinion  before  or  while  it 
is  tried  at  the  bar  of  the  court.  If  the  newspaper  trial  precedes 
the  court  trial,  the  evidence  is  presented  through  the  news  col- 
umns without  regard  to  its  relevancy,  competency  or  credibility, 
but  with  chief  regard  to  its  "human  interest."  Of  course  no 
oath  is  administered,  there  is  no  cross-examination,  no  impeach- 
ment of  witnesses,  no  attack  upon  or  inquiry  into  their  characters 
or  credibility.  Startling  headlines,  photographs  and  cartoons  play 
important  parts,  while  heavy  drafts  are  made  upon  the  imagina- 
tion and  literary  versatility  of  the  reporter.  If  the  newspaper 
trial  accompanies  the  court  trial,  the  evidence  is  garbled,  and 
by  repetitions  and  through  accentuations  and  eliminations,  it  is 
highly  colored.  Excluded  evidence  is  published,  statements  and 
arguments  of  counsel  out  of  the  hearing  of  the  jury  are  repeated, 
clews  are  exploited,  rumors  of  the  neighbors  and  of  the  court 
room  are  emphasized,  and  with  and  through  it  all  runs  partisan 
comment  and  sometimes  even  thinly  veiled  threats  against  the 
court,  counsel  or  jury.  The  result  is  a  public  sentiment  that 
has  been  molded  and  fashioned  by  the  charter  of  the  publica- 
tions. It  finds  its  way  upon  the  witness  stand,  where  it  encour- 
ages perjury;  into  the  judge's  chambers  where  it  influences  or 
overawes  his  judgment;  into  the  jury  room  where  it  dictates  the 
verdict.  Thus  are  the  streams  of  justice  polluted;  thus  is  one 
tried  and  condemned  (or  liberated)  by  a  tribunal  before  which 
he  has  never  appeared ;  and  thus  are  he  and  the  public  effectually 
denied  the  constitutional  right  of  due  process  of  law. 

As  to  the  third  duty  the  speaker  said: 

The  third  duty  of  the  newspaper  in  this  connection  is  sug- 
gested by  the  important  relation  that  the  layman  sustains  to  the 
administration  of  justice.  Every  state  judge  on  the  bench  in 
Missouri,  every  prosecuting  and  circuit  attorney  in  Missouri, 
however  superior  and  however  deficient  his  equipment,  owes  his 
position  to  the  laymen  of  the  state.  He  occupies  his  office  by 
virtue  of  the  activity,  or  as  is  more  frequently  the  case,  the 
indifference  of  the  layman.  The  indifference  of  the  layman 
toward  the  nomination  and  election  of  judges  and  the  selection 
of  prosecuting  officials  is  as  manifest  as  it  is  deplorable.    The 
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fact  is  that  the  layman,  particularly  in  the  larger  cities,  has 
practically  abdicated  his  political  duty  in  this  regard  in  favor 
of  the  ward  committeeman,  whose  standards  of  qualification 
for  the  public  service  are  too  frequently  inadequate. 

Furthermore,  all  indictments  are  returned  by  grand  juries,  all 
felony  cases  and  most  civil  cases  at  law  are  tried  before  and 
decided  by  petit  juries.  In  equity  cases  only,  or  in  law  cases  in 
which  juries  are  waived,  or  in  exceptional  instances  in  which  ver- 
dicts are,  for  manifest  errors,  set  aside,  does  the  judge  alone  ad- 
minister justice.  In  all  other  cases,  the  layman  shares  with  the 
court  and  the  lawyer  the  responsibility  for  the  decisions,  if, 
indeed,  he  does  not  perform  the  chief  function  in  the  adminis- 
tration of  justice.  Yet  who  will  deny  that  it  is  the  whimsical 
and  grotesque  verdicts  of  juries  that  contribute  in  large  measure 
to  the  criticism  of  the  courts  and  the  growing  dissatisfaction 
with  the  law  and  its  administration?  Our  juries  are  no  longer 
representative  of  our  citizenship.  For  the  most  part,  our  men  of 
property,  higher  education,  large  business  interests,  and  experi- 
ence, evade  jury  duty. 

It  comes  to  this:  That  the  verdicts  by  juries  are  more  de- 
serving of  censure  and  dissatisfaction  than  are  the  opinions  of 
courts.  Yet  the  layman  is  wholly  responsible  for  the  one,  and  in 
large  measure  for  the  other.  For  does  he  not  constitute  the  one 
and  does  he  not  elect  or  permit  the  election  of  the  other?  Yet 
these  evaders  of  responsibility  and  duty  are  frequently  loud  and 
intemperate  in  their  denunciation  of  the  law,  the  lawyers  and  the 
courts. 

The  fact  that  the  first  attempt  to  establish  co-opera- 
tive relations  between  the  bar  associations  and  the  editors' 
association  proved  abortive  supplies  no  reason  for  not 
pursuing  this  subject  with  vigor.  Lest  the  position  of  the 
president  of  the  American  Newspaper  Editors'  Associa- 
tion, Mr.  Casper  S.  Yost,  be  misunderstood,  it  should  be 
said  that  he  is  a  type  of  the  thoughtful  and  constructive 
class  of  editors  and  that  he  has  lent  his  pen  and  in- 
fluence freely  and  generously  in  behalf  of  the  better  ad- 
ministration of  justice.  Mr.  Yost  may  be  technically 
correct  in  taking  the  position  that  reform  lies  in  the 
lawyers  reforming  their  profession  and  the  journalists  in 
reforming  theirs.  We  think  that  community  of  effort 
would  be  beneficial  to  both.  Certainly  it  would  help  the 
bar  if  the  editors  were  enlightened  as  to  the  precise  kinds 
of  unethical  conduct  indulged  in  by  lawyers  which  are 
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abetted  by  the  press.  It  would  help  if  the  press  were  to 
learn  through  its  own  committee  of  the  efforts  of  the  bar 
to  secure  legislation  necessary  to  bring  about  responsi- 
bility through  self-government.  There  are  also  many 
movements  which  the  organized  bar  has  originated  and 
has  promoted  with  little  or  no  outside  assistance  which 
would  be  a  revelation  to  the  editors,  which  would  enlarge 
their  understanding  and  modify  their  views  as  to  the 
legal  profession. 

We  feel  that  it  could  do  no  harm  for  the  editors  to 
learn  in  definite  terms  what  the  better  class  of  lawyers 
object  to. 

But  President  Yost  knows  the  situation  in  his  own 
association  and  his  judgment  must  be  accepted  with  con- 
fidence that  it  is  founded  on  the  most  worthy  motives. 
The  editors'  association,  we  understand,  is  comparatively 
new.  Editors  are  in  the  main  salaried  agents  who  have 
not  that  freedom  of  expression  and  action  possessed  by 
the  other  professions.  They  have  a  great  task  in  estab- 
lishing themselves ;  in  their  polity  conditions  must  take 
precedence  of  theories.  It  comes  with  some  surprise  to 
lawyers,  doubtless,  to  learn  that  editors  are  personally 
more  sensitive  than  lawyers.  Editors  are  not  accustomed 
to  pointed  criticism,  whereas  when  Mr.  Yost  wished  to 
tell  lawyers  of  their  shortcomings  he  had  a  whole  arsenal 
of  critical  weapons  produced  by  lawyers  to  use  against 
them.  Doubtless  as  the  organization  of  the  press  gains 
power  if  will  develop  self-criticism  as  have  the  other  pro- 
fessions. 

There  is  one  phase  that  should  be  mentioned  before 
dismissing  this  subject  and  it  is  a  phase  which  gives  en- 
couragement. We  should  understand  that  the  tidal  wave 
of  so-called  yellow  journalism  is  receding.  We  are  al- 
ready a  number  of  years  past  its  crest.  This  colorful  but 
contemptible  thing  doubtless  had  to  come  in  the  fullness 
of  time.  It  is  encouraging,  as  we  see  it  in  perspective, 
to  realize  that  our  institutions  stood  the  strain  which  it 


60  CRIMINAL  JUSTICE 

imposed.  It  did  harm  and  to  a  degree  that  harm  still 
exists,  but  for  the  greater  part  such  excesses  carry  their 
own  antidote. 

We  need  in  these  broader  aspects  of  affairs  to  pre- 
serve a  sense  of  humor.  When  the  newspapers  become 
careless  about  the  truth  they  are  themselves  in  the  long 
run  the  greatest  losers.  They  disregard  the  need  for 
accuracy  in  reporting  technical  subjects  and  the  public 
turns  to  other  sources.  The  influential  part  of  the  public 
are  not  so  soft-headed  and  easily  swayed  as  might  be 
presumed  from  the  success  of  frivolous  writing.  The 
flagrant  abuse  of  the  truth  produces  a  generation  of 
skeptical  readers. 

The  evils  inherent  in  an  excess  of  irresponsible  com- 
petition are  on  the  wane  in  the  newspaper  field.  There 
are  not  so  many  papers  as  there  used  to  be  and  the  cost 
of  establishing  a  new  paper  is  almost  prohibitive.  In  the 
days  when  any  disgruntled  politician  or  erratic  printer 
could  get  a  second-hand  press  and  a  few  fonts  of  type 
on  terms  (we  won't  say  on  credit)  there  was  no  chance 
whatever  to  make  journalism  a  profession.  The  wild 
asses  could  not  be  kept  in  a  corral.  Lest  this  simile  appear 
offensive,  let  us  add  that  the  bar  could  not  attain  pro- 
fessional solidarity  as  long  as  any  ambitious  person  could 
read  a  few  books  and  set  himself  up  as  a  lawyer  with 
the  sanction  of  a  court.  The  primary  condition  for  the 
establishment  of  a  profession  is  to  impose  severe  entrance 
qualifications. 

WHERE  PRESS  AND  BAR  CAN  MEET  l 

Certain  kinds  of  newspaper  articles  are  highly  detri- 
mental to  the  administration  of  justice. 

Stimulating  and  gratifying  an  appetite  for  sensational, 
unfair  or  untruthful  reports  are  condemned  not  only  by 
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lawyers  but  by  thinking  men  and  women  in  all  walks  of 
life.  Where  such  practices  conflict  with  the  worthy  efforts 
of  judges  and  other  ministers  of  justice  it  is  dangerous 
and  it  must  be  stopped. 

Only  a  very  small  proportion  of  the  newspapers  of  the 
country  are  guilty  of  objectionable  practices.  Some  of 
these  do  so  through  imitation  and  will  cease  when  a 
proper  standard  is  raised. 

Except  for  the  slush  and  gush  of  the  sob  artists  there 
is  very  little  offense  chargeable  against  the  press  in  which 
it  is  not  led  or  abetted  by  lawyers,  judges  or  other  public 
officers. 

It  is  fitting  that  the  legal  profession  should  protest 
and  that  it  should  suggest  standards  of  propriety. 

But  it  is  idle  and  foolish  for  the  legal  profession  to 
ignore  or  fail  to  correct  the  abuses  to  which  its  own 
members  are  contributors. 

There  are  two  themes  which  emerge  from  this  dis- 
cussion. 

First :  the  organization  representing  the  press  has  ten- 
dered its  co-operation  for  the  general  improvement  of  the 
administration  of  justice.  They  assert  that  the  press  is 
ready  to  aid  the  reasonable  endeavors  of  the  bar  to  im- 
prove judicial  administration  all  along  the  line.  The  bar 
cannot  reject  this  offer,  but  should  seize  upon  it  with 
energy  and  spirit.  In  recent  years  the  bar  has  worked 
out  an  extended  programme  of  reform,  embracing  such 
movements  as  these : 

(a)  Organizing  the  bar  in  the  several  states  with 
statutory  powers  of  self-government  so  that  the  respons- 
ible members  may  enforce  ethical  standards. 

(b)  Raising  the  requirements  for  admission  so  as  to 
guarantee  adequate  training  and  good  moral  character 
on  the  part  of  new  members  of  the  bar. 

(c)  Unify  and  co-ordinate  the  judiciary  so  that  mean- 
ing will  be  given  to  the  term  "judicial  administration." 
(The  recent  organization  of  administrative  power  in  the 
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United  States  judicial  system  illustrates  what  is  implied 
in  this  proposal.) 

(d)  Restore  to  the  judiciary  the  rule-making  power 
so  that  the  long  delayed  reform  of  procedure  may  be 
accomplished  by  the  only  agency  competent  to  perform 
this  difficult  and  essential  labor. 

(e)  Encourage  the  evolution  toward  bar  responsi- 
bility for  judicial  nominations  to  the  end  that  we  may 
select  only  learned  and  worthy  judges  and  guarantee 
them  reasonable  security  of  tenure. 


These  are  the  cardinal  points  in  the  twentieth  century 
movement  toward  making  our  administration  of  justice 
equal  to  the  great  tasks  imposed  and  the  high  quality  of 
service  required.  We  venture  to  say  that  very  few  editors 
have  any  conception  of  the  programme  which  the  bar  has 
worked  out  from  its  years  of  painstaking  analysis.  They 
simply  do  not  realize  that  there  are  concrete  remedies  for 
the  grave  faults  which  exist.  And  we  submit  that  a  very 
generous  measure  of  support  will  be  accorded  to  these 
movements,  to  this  entire  programme,  by  a  sufficiently 
large  part  of  the  press  to  insure  success  if  the  bar  does 
its  share  in  accepting  the  proffered  co-operation. 


The  second  theme  is  this:  the  critics  of  newspapers 
do  not  look  toward  any  limitation  of  the  proper  freedom 
of  the  press.  On  the  contrary,  there  never  was  a  time 
when  there  was  so  much  need  for  intelligent  and  sincere 
discussion  in  the  public  press  of  the  shortcomings  of  the 
bar  and  bench.  There  was  a  time  when  it  was  fair  to 
say  that  it  sufficed  that  the  courtroom  was  open  to  the 
public  and  anybody  who  was  interested  could  there  ob- 
serve the  administration  of  justice.  This  is  no  longer  true 
except  in  rural  communities.  In  over  fifty  cities  the  ad- 
ministration of  justice  has  become  such  a  vast  labor  and 
so  specialized  that  it  is  all  but  impossible  for  laymen, 
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however  persistent  and  intelligent,  to  form  any  fair  opin- 
ion as  to  what  is  actually  transpiring. 

In  all  our  larger  cities  the  people  have  no  means  of 
their  own  for  knowing  whether  the  administration  of 
justice  is  as  good  as  it  reasonably  may  be.  It  has  become 
to  them  a  mystery  of  which  they  can  at  best  learn  but 
a  little.  Naturally  skepticism  and  gossip  are  prevalent. 
With  waning  confidence  the  people  cling  to  such  outworn 
means  for  control  as  the  primary  and  the  election.  They 
listen  most  readily  to  the  shrewd  demagogue  or  the 
leather-lunged  radical  or  the  exhorter  of  the  lunatic 
fringe. 

This  offers  to  the  press  a  responsibility  and  a  duty 
beyond  anything  that  it  has  ever  before  realized  in  this 
field. 

Editors  cannot  discharge  this  duty  by  perfunctory 
editorials  about  the  duty  of  the  citizens  to  vote  or  the 
duty  of  the  judge  to  expedite  litigation.  Still  less  can  it 
get  away  with  broadside  criticisms  of  lawyers  and  judges 
en  masse. 

What  is  needed  is  concrete  criticisms  of  specific  law- 
yers and  judges  and  concrete  proposals  of  reform. 


We  do  not  offer  this  counsel  as  something  easy.  Nor 
is  it  to  be  called  visionary  or  impossible.  There  are  in 
every  city  frequent  opportunities  for  the  press  to  assist 
the  bar  in  its  efforts  to  rid  the  profession  of  unfit  mem- 
bers and  occasionally  there  are  opportunities  for  pointed 
criticism  of  the  conduct  of  judges. 

In  Chicago  there  have  been  instances  of  both  kinds 
of  criticism  by  the  press,  the  broadside  and  the  personal. 
The  former  hits  ten  worthy  judges  for  every  delinquent 
one,  creates  ill-feelings  and  enables  the  culprits  to  conceal 
themselves.  The  latter  has  the  precise  effect  that  is  in- 
tended; it  corrects  present  abuses,  braces  up  the  con- 
scientious judges  and  may  even  rid  the  bench  of  an  unfit 
judge  at  the  next  election. 
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Until  we  shall  have  attained  to  judicial  unification 
with  conspicuous  and  responsible  leadership  in  the  judicial 
office,  with  adequate  statistics  and  reports  we  shall  be 
especially  dependent  upon  journalistic  censorship.  The 
bar  must  make  it  clear  that  that  is  one  kind  of  co-opera- 
tion which  is  being  sought. 


CHICAGO  JUDGES  BAR  CAMERAS  x 

No  photograph  shall  be  taken  in  any  courtroom  over  which 
this  court  has  jurisdiction  or  control  during  the  trial  of  any 
cause  nor  so  close  to  such  courtroom  as  to  disturb  the  order 
and  decorum  thereof,  either  while  the  court  is  in  session  or  at 
any  other  time  when  court  officials,  parties,  counsel,  jurymen, 
witnesses,  or  others  connected  with  the  proceedings  pending 
therein  are  present. 

The  foregoing  rule,  adopted  May  12,  brought  about 
immediately  a  profound  change  in  court  "publicity"  in 
the  city  of  Chicago.  The  rule  was  adopted  by  the  judges 
of  the  Circuit,  Superior  and  Criminal  courts  of  Cook 
County  meeting  in  joint  session.  The  Municipal  Court 
of  Chicago  adopted  a  similar  rule  last  year  before  the 
agitation  was  begun. 

In  reporting  the  meeting  newspaper  accounts  state 
that  the  judges  participating  in  the  meeting  refused  at 
its  close  to  pose  for  a  group  photograph. 

The  rule  was  urged  by  the  Chicago  Bar  Association 
Board  of  Managers  on  adoption  of  a  policy  recommended 
by  the  Committee  on  Relations  of  the  Press  to  Judicial 
Proceedings,  of  which  Mr.  Andrew  R.  Sherriff  is  chair- 
man. 

It  seems  conservative  to  hold  that  the  action  taken  by 
the  judges  represents  a  very  great  step  forward,  and  one 
very  much  needed  in  Chicago.  It  illustrates  the  oppor- 
tunity which  comes  to  the  bar  where  it  is  well  organized. 
It  was  virtually  impossible  for  any  single  judge  to  ex- 
clude  newspaper   photographers    from   his    court   room, 
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however  obnoxious  their  work  might  appear  to  him.  Nor 
was  it  practical  for  one  of  the  newspapers  to  refrain  from 
publishing  courtroom  photographs  while  competitors  held 
to  the  established  custom.  When  the  bar  association  in- 
vited consideration  of  the  subject  a  majority  of  the  judges 
were  ready  to  go  on  record  in  favor  of  a  strong  rule. 

The  Chicago  Tribune  editorial  of  July  23,  1894, 
quoted  at  length  in  the  Journal  for  February,  1925, 
probably  contributed  a  good  deal  to  the  success  of  Mr. 
Sherriff 's  committee.   In  that  utterance  the  editor  said : 

The  injury  to  justice  is  in  publicity  before  the  trial.  News- 
paper trials  before  the  case  is  called  have  become  an  abomina- 
tion .  .  .  The  Tribune  has  its  share  of  blame  in  this.  No 
newspaper  can  escape  it.  They  have  met  demand,  and  in  meeting 
it  stimulated  public  appetite  for  more.     .    .     . 

The  Chicago  Daily  News  gave  the  new  rule  complete 
and  frank  approval  in  the  following  editorial  statement : 

Judges  of  local  courts  will  make  no  mistake  in  barring 
cameras  from  courtrooms  while  court  is  in  session.  The  Daily 
News  has  sent  photographers  to  take  pictures  in  courtrooms 
because  other  newspapers  did,  but,  in  the  interest  of  orderly 
and  dignified  procedure,  it  has  long  advocated  the  banishment 
of   cameras   during  trials. 

It  must  not  be  assumed,  however,  that  this  step  pleased 
all  the  newspaper  men.  As  far  back  as  January  2,  1925, 
when  the  bar  association  action  was  merely  forecasted, 
the  Evening  American  editor  attacked  the  proposal  in  a 
most  forceful  utterance  which  we  refrain  from  including 
in  this  account  only  because  it  is  copyrighted  and  the 
paper  refuses  permission  to  reprint  it.  It  refers  to  the 
bar  association  effort  as  one  to  arrogate  to  itself  an 
indirect  censorship  of  the  press  and  declares  that  it  is  for 
the  newspaper  to  determine  what  shall  be  published.  "If 
it  errs,  its  mistake  is  made  evident  by  decreasing  circula- 
tion." Also:  "...  the  greatest  force  for  impartial 
justice  is  the  publicity  given  to  the  hearing."  The  editorial 
concludes  with  a  reference  to  unethical  practices  of  law- 


66  CRIMINAL  JUSTICE 

yers  and  says  that  the  greatest  service  the  bar  can  render 
lies  in  more  rigorous  investigations  of  such  cases  and 
prompt  recommendation  of  disbarment  when  that  is 
warranted. 

It  is  rather  significant  that  this  bluster  and  sophistry 
was  entirely  without  effect. 

The  Tribune,  notwithstanding  its  frank  confession  of 
disgust  for  sensational  reporting  of  trials,  and  the  fact 
that  its  news  staff  approved  the  new  rule,  printed  on  May 
13  a  forceful  editorial  which  is  interesting  because  it  illus- 
trates what  can  be  said  by  a  very  capable  editor  who 
objects  to  interference  with  courtroom  photography.  The 
editor  bases  his  conclusions  on  premises  which  we  believe 
to  be  fallacious. 

First  there  is  the  fallacy  of  considering  courtroom  pic- 
tures a  part  of  that  publicity  of  court  procedure  which 
is  desirable,  and  their  absence  a  limitation  upon  desirable 
publicity.  We  submit  that  such  pictures  are  no  part  of 
genuine  judicial  publicity.  They  tell  nothing  of  the  trial 
whatsoever.  They  merely  flatter  certain  officials  and  indi- 
viduals or  cater  to  a  morbid  and  moron  interest  in  sen- 
sational crime.  The  harm  done  in  their  publication  is  only 
a  part  of  the  evil,  a  considerable  part  lying  in  the  loss  of 
decorum  which  they  occasion  in  the  courtroom.  There  is 
no  objection  to  the  publication  of  pictures  drawn  by  news- 
paper artists  working  unobtrusively  in  the  courtroom, 
though  that  older  practice  may  in  time  become  likewise 
an  abuse  of  privilege.  The  Daily  News  has  printed  some 
excellent  sketches  since  the  adoption  of  the  rule  and  they 
have  been  in  good  taste  as  well  as  serving  to  liven  the 
news  columns. 

The  Tribune  editor  errs  in  saying  that  the  courtroom, 
being  too  small  to  accommodate  all  the  people  who  itch 
to  see  notorious  trials,  is  dependent  upon  photography  for 
"publicity."  There  is  no  lack  of  even  the  least  useful  kind 
of  publicity  as  long  as  the  reporters  are  given  accommo- 
dation.   The  giving  of  tickets  to  these  judicial  shows, 
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with  long  queues  of  spectators  waiting  for  hours  to  fight 
their  way  into  the  courtroom,  is  in  itself  an  evil  with  no 
genuine  publicity  to  mitigate  it,  and  it  might  well  be  done 
away  with.  Useful  publicity  is  not  dependent  upon  the 
thronging  of  idle  spectators. 

The  Tribune  editor  errs  in  ascribing  the  bar  associa- 
tion interest  to  a  desire  to  "abolish  an  evil  by  denying  its 
existence  and  to  avoid  danger  by  shutting  their  eyes  to  it." 

The  Tribune  editor  errs  in  charging  that  the  bar  and 
the  bench  is  attempting  to  "pass  the  buck"  to  the  press. 

The  editorial  closes  with  admonitions  which  deserve 
to  be  printed,  though  we  believe  that  the  press  can  better 
assist  the  bar  and  bench  in  improving  a  rotten  situation 
(Chicago's  crime)  by  more  specific  recommendations. 
The  reference  to  newspaper  support  for  bar  association 
candidates  for  the  bench,  in  the  portion  of  the  editorial 
which  follows,  is  entirely  correct.  Great  credit  is  due  to 
the  Tribune  and  several  other  Chicago  papers  for  their 
support  of  nominees  approved  by  the  bar.  Unfortunately 
this  support  does  not  always  prevent  deplorable  results 
when  the  votes  are  counted. 

Tribune  Editorial 

We  recognize  that  the  improvement  of  the  administration 
of  criminal  justice  presents  a  many-sided  and  profoundly  diffi- 
cult problem.  But  it  is  a  problem  which  must  be  solved  by 
expert  knowledge.  This  the  judges  have  and  the  lawyers  have 
and  until  they  have  made  a  good  deal  more  vigorous  and 
thoroughgoing  effort  to  solve  it  than  they  have  they  are  in  a 
poor  position  to  criticize  the  press  or  any  other  agency  involved 
indirectly  or  directly. 

We  assert  that  the  bar  especially  is  called  upon  to  take 
action.  From  the  bar  come  the  men  who  sit  on  the  bench.  The 
community  has  come  to  accept  the  recommendations  of  the 
bar  in  making  selection  from  candidates  for  judgeships.  The 
Tribune  year  after  year  supports  these  recommendations  and 
the  policy  urged  by  the  bar  of  keeping  fit  men  on  the  bench 
The  bar  has  decisive  influence  upon  the  admission  of  men  to 
the  practice  of  the  law  and  upon  their  expulsion  in  case  of 
wrong  doing.  And  the  bar  knows  all  the  workings  not  only  of 
the  formal  administrative  machinery  of  justice,  but  of  all  the 
extra  legal  conditions  which  have  so  much  to  do  with  the 
inefficiency  of  justice  in  our  community. 
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We  assert,  therefore,  that  when  the  bar  retains  in  its  mem- 
bership men  who  are  persistently  and  incorrigibly  engaged  in 
the  manipulation  and  defeat  of  justice,  it  is  accomplice  in  a 
crime  against  society.  We  assert  that  when  it  recommends  weak 
men  for  judicial  office  or  condones  their  inefficiency  in  office,  it  is 
responsible  for  a  public  evil  of  the  gravest  character.  We  assert 
that  when  the  bench  and  the  bar  permit  defects  in  the  procedure 
and  weakness  in  the  powers  of  judicial  administration  to  persist 
year  after  year,  they  are  shirking  their  chief  responsibility  to 
the  community  and  are  deserving  of  condemnation. 

No  amount  of  talk  about  the  evils  of  unlicensed  publicity 
can  conceal  the  fact  that  the  bench  and  bar  are  the  agencies 
primarily  responsible  for  the  reforms,  whatever  they  be,  which 
are  notoriously  needed  in  the  administration  of  the  criminal 
law.  This  is  a  task  for  experts  and  it  is  a  shame  it  has  been 
neglected  until  the  criminal  is  everywhere  successful  and  defiant. 
To  think  that  in  such  a  situation  as  ours  the  dignity  of  the 
courts  can  be  established  in  the  public  mind  by  the  wearing  of 
gowns,  the  disciplining  of  courtroom  sensational  seekers,  or  the 
shutting  off  of  publicity  is    fatuous. 
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POLICE  ADMINISTRATION1' 
The  Problem 

A  cursory  examination  of  the  problem  of  crime  in 
Cleveland  produces  some  startling  facts.  For  the  year 
1920  Cleveland,  with  approximately  800,000  population, 
had  six  times  as  many  murders  as  London  with  8,000,000 
population.  For  every  robbery  or  assault  with  intent  to 
rob  committed  during  this  same  period  in  London  there 
were  seventeen  such  crimes  committed  in  Cleveland. 
Cleveland  had  as  many  murders  during  the  first  three 
months  of  the  present  year  (1921)  as  London  had  during 
all  of  1920.  Liverpool  is  about  one  and  one-half  times 
larger  than  Cleveland,  and  yet  in  1919  Cleveland  reported 
thirty-one  robberies  for  each  one  reported  in  Liverpool, 
and  three  times  the  number  of  murders  and  manslaugh- 
ters. Practically  the  same  ratio  holds  between  Cleveland 
and  Glasgow.  There  are  more  robberies  and  assaults  to 
rob  in  Cleveland  every  year  than  in  all  England,  Scotland 
and  Wales  put  together.  In  1919  there  were  2,327  auto- 
mobiles' stolen  in  Cleveland ;  in  London  there  were  290 ; 
in  Liverpool,  10. 

Comparisons  of  this  kind  between  Cleveland,  on  the 
one  hand,  and  European  cities,  on  the  other,  could  be 
almost  indefinitely  extended.  There  is  no  gainsaying  the 
fact  that  crime  in  Cleveland  far  exceeds,  in  point  of  vol- 
ume, the  crime  of  European  cities  of  equal  or  larger 
size.    And  yet,   compared    with  other   American    cities, 

1  From  Criminal  Justice  in  Cleveland,  chapters  on  Police  Administra- 
tion, by  Raymond  B.  Fosdick.  Reports  of  Cleveland  Foundation  Survey  of 
the  Administration  of  Criminal  Justice  in  Cleveland.  Copyright,  1922,  by 
The  Cleveland  Foundation.    Pages  3  to  9. 
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Cleveland's  record  does  not  show  to  any  special  disadvan- 
tage. For  the  first  quarter  of  1921  there  were  four  more 
murders  committed  in  Detroit  than  in  Cleveland,  and 
nearly  twice  as  many  automobiles  stolen  in  Detroit.  Dur- 
ing the  first  three  months  of  1921,  St.  Louis  had  481 
robberies,  while  Cleveland  had  272 ;  for  the  same  period 
complaints  of  burglary  and  housebreaking  in  St.  Louis 
numbered  1,106  as  compared  to  565  such  complaints  in 
Cleveland.  For  this  same  period  the  number  of  murders 
in  Buffalo,  a  much  smaller  city,  equalled  those  in  Cleve- 
land, and  burglaries,  housebreakings,  and  larcenies  were 
almost  as  numerous.  In  1919  Chicago,  more  than  three 
times  the  size  of  Cleveland,  had  293  murders  and  man- 
slaughters, compared  with  Cleveland's  55,  so  that  the 
ratio  was  easily  two  to  one  in  Cleveland's  favor ;  the  1920 
statistics  of  the  two  cities  show  an  even  better  proportion 
for  Cleveland. 

On  the  other  side  of  the  scale,  for  the  first  three 
months  of  the  present  year  (1921)  Cleveland  had  more 
than  twice  the  number  of  robberies  and  assaults  to  rob 
that  Detroit  had,  and  a  similar  large  proportion  of  burg- 
laries and  housebreakings.  During  this  period  there  were 
296  automobiles  stolen  in  St.  Louis,  as  against  446  in 
Cleveland.  Cleveland  is  approximately  three  times  larger 
than  Toledo,  and  yet  in  1920  Cleveland  had  87  murders, 
while  Toledo  had  only  11. 

Another  basis  of  comparison  is  between  the  crime  sta- 
tistics of  Cleveland  in  1921  and  Cleveland  in  former 
years.1  For  the  first  six  months  of  1921,  the  period  in 
which  this  survey  was  carried  on,  the  number  of  murders 
committed  in  Cleveland  was  15.  For  the  same  period  in 
1920  the  number  of  murders  was  30.  Similarly,  during 
this  same  period,  there  was  a  decrease  of  burglaries  from 
573  in  1920  to  541  in  1921.   On  the  other  hand,  robberies 

1  For  statistics  of  crime  in  Cleveland  since  1921,  the  reader  is  directed 
to  the  quarterly  and  annual  reports  of  the  Cleveland  Association  for  Crim- 
inal Justice. — Editor. 
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and  assaults  to  rob  increased,  as  between  the  two  periods, 
from  454  to  534,  and  the  number  of  automobiles  stolen 
increased  from  1,156  to  1,238.  The  following  figures 
show  the  average  number  of  complaints  for  the  first 
quarter  of  each  of  the  four  years  from  1917  to  1920 
inclusive,  classified  according  to  four  outstanding  crimes  : 
Robbery  and  assault  to  rob  238 

Burglary  and  larceny  418 

Murder  17 

Automobiles  driven  away  361 

The  following  figures  give  the  number  of  complaints 
of  the  same  crimes  for  the  first  quarter  of  1921 : 
Robbery  and  assault  to  rob  272 

Burglary  and  larceny  265 

Murder  6 

Automobiles  driven  away  446 

Obviously,  there  has  been  some  improvement  within 
the  last  four  years. 

All  in  all,  crime  conditions  are  no  more  vicious  in 
Cleveland  than  they  are  in  other  American  cities.  In 
point  of  volume  of  crime  in  relation  to  size  of  population 
Cleveland  is  neither  much  better  nor  much  worse  than 
the  other  municipalities  of  the  United  States.  It  is  when 
we  compare  Cleveland  with  cities  like  London,  Glasgow, 
Liverpool,  or  almost  any  other  European  municipality 
that  ominous  contrasts  are  obtained.  In  this  respect, 
therefore,  Cleveland's  problem  is  the  problem  of  America 
for  the  same  causes  that  are  maintaining  the  high  crime 
rate  of  Chicago,  St.  Louis,  New  York,  Detroit,  and  San 
Francisco  are  operating  here. 

What  are  these  causes?  Here  we  can  only  hint  at 
some  of  the  deeper  social  and  economic  causes.  The  lack 
of  homogeneity  in  our  population  and  its  increasing  in- 
stability, the  absence  of  settled  habits  and  traditions  of 
order,  the  breakdown  of  the  administration  of  criminal 
law  in  the  United  States,  and  the  many  avenues  by  which 
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offenders  can  escape  punishment,  our  easy  habit  of  pass- 
ing laws  which  do  not  represent  community  standards  or 
desires,  our  lack  of  cohesive  industrial  organization,  our 
distrust  of  experts  in  the  management  of  governmental 
enterprises  —  all  these  are  undoubtedly  contributing 
factors. 

But  there  is  another  factor,  still  more  potent :  police 
machinery  in  the  United  States  has  not  kept  pace  with 
modem  demands.  It  has  developed  no  effective  technique 
to  master  the  burden  which  modern  social  and  industrial 
conditions  impose.  Clinging  to  old  traditions,  bound  by 
old  practices  which  business  and  industry  long  ago  dis- 
carded, employing  a  personnel  poorly  adapted  to  its 
purposes,  it  grinds  away  on  its  perfunctory  task  without 
self-criticism,  without  imagination,  and  with  little  initia- 
tive. 

From  this  general  indictment  the  Cleveland  police 
department  cannot  be  excepted. 

The  present  (1921)  police  department  of  Cleveland 
dates  from  1866.    In  that  year  the  force,  consisting  of  a 
marshal  and  forty-four  watchmen,  was  reorganized  on  a 
semi-military    basis,    with    a    superintendent,    captains, 
sergeants,  detectives  and  patrolmen.    In  the  next  forty 
years  there  followed  many  modifications  of  the  scheme 
for  administering  the  force ;  but  few  changes,  other  than 
increases  in  numbers,  occurred  in  the  internal  organiza- 
tion.    In   1907  the  force  totaled  614:  a  chief,  one  in- 
spector, four  captains,  27  lieutenants,  28  sergeants,  550 
patrolmen,  a  secretary,  surgeon  and  detective  sergeant. 
Of  the  550  patrolmen,  20  were  designated  as  detectives. 
At  the  beginning  of  1921  the  authorized  force  of  regular 
police  totaled  1,381,  including: 
1   chief 
1  secretary 
1  inspector 
4  deputy  inspectors 
1  superintendent  of  criminal  investigation 
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1  surgeon 

1  veterinary  surgeon 

1   superintendent  of  civil  investigation 

1   superintendent  of  tailor  shop 
17  captains 
53  lieutenants 
99  sergeants 
75  detectives 
1,125  patrolmen 

Since  1866  Cleveland  has  grown  from  a  small  town  to 
the  fifth  city  in  the  United  States.  It  has  grown  not  only 
in  size,  but  in  the  heterogeneity  of  its  population  and  in 
the  complexity  of  its  social  and  business  life.  From  a 
town  in  which  many  people  knew  each  other  intimately 
and  thus  furnished  a  substantial  degree  of  self-protection 
and  aid  to  the  police,  Cleveland  has  become,  like  all  other 
communities  of  its  size  in  modern  times,  a  city  of 
strangers. 

In  contrast  with  this  complex  growth  of  the  city  the 
police  department  of  1921  is  little  more  than  a  physical 
enlargement  of  the  department  of  1866.  Other  branches 
of  the  municipal  government  have  made  marked  progress 
along  lines  of  scientific  development.  The  school  system, 
public  utilities,  fire  fighting,  business  offices  —  all  these 
have  taken  on  a  new  character  compared  with  their  proto- 
types of  a  generation  ago. 

The  police  department  has  shown  no  such  vitality — no 
such  capacity  to  make  itself  over  on  a  new  and  improved 
pattern,  no  willingness  to  reshape  its  methods  to  modern 
demands.  Instead,  it  has  hewn  to  the  line  of  tradition, 
ventured  almost  nothing  in  experiment,  and  copied  very 
little  from  the  experience  of  other  private  and  public 
organizations.  Today  the  patrol  force  is  distributed  and 
managed  exactly  as  it  was  twenty  or  thirty  years  ago. 
There  is  nothing  new  in  the  detective  service  save  faces 
and  a  few  meager  records.    Traffic  regulation  has  been 
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developed,  but  this  modern  necessity  has  been  met  only 
by  draining  the  department's  resources  for  coping  with 
crime.  No  new  practices  have  been  employed  for  ferret- 
ing out  and  removing  conditions  that  produce  crime. 
Practically  the  same  methods  are  employed  for  combating 
crime  that  were  used  when  Cleveland  was  just  a  big 
neighborhood  in  which  the  police  knew  everybody. 

Let  us  look  a  little  further.  The  department  has  never 
had  and  does  not  have  today  the  trained  and  intelligent 
leadership  which  European  police  forces  have  long  en- 
joyed. Cleveland's  directors  of  public  safety  and  her 
chiefs  of  police  come  and  go,  apparently  with  scant 
appreciation  by  the  public  of  the  fact  that  transient  ad- 
ministration is  fatal  to  success  in  any  complex  technical 
enterprise.  Moreover,  the  line  of  authority  between  the 
director  of  public  safety  and  the  chief  of  police  is  so 
vaguely  drawn  that  effective  administration  would  be 
impossible  even  under  the  best  of  conditions.  Lacking  in 
leadership,  the  department  lacks,  too,  in  the  quality  of 
its  working  personnel.  Machinists,  motormen,  truck- 
men, and  other  manual  workers — these  are  the  sources 
from  which  Cleveland  takes  the  men  upon  whom  she 
imposes  tasks  requiring  a  high  degree  of  intelligence 
and  technical  skill,  besides  a  keen  appreciation  of  social 
values. 

Similarly,  we  find  adherence  to  a  rigid  organization 
applying  to  the  entire  force,  regardless  of  the  great  dif- 
ference in  types  of  work  attempted  by  the  various  di- 
visions of  the  service.  We  find  the  department  acting 
as  the  eyes  and  ears  of  other  city  departments  in  report- 
ing on  the  physical  conditions  of  the  city  promoting  the 
safety  of  citizens  in  public  places,  arresting  criminals, 
and  preventing  the  commission  of  crimes,  but  using  the 
same  kind  of  men  for  all  these  tasks  and  clearing  them 
through  the  same  inelastic  organization. 

The  department  is  trying  heroically  today  to  "catch 
up"  in  the  apprehension  of  criminals  and  the  prevention 
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of  crime.  Its  energies,  however,  are  chiefly  consumed 
in  repairing  damage  that  is  not  anticipated.  Almost  noth- 
ing is  being  done  to  find  out  the  causes  of  crime,  to  learn 
the  sources  from  which  criminals  are  sprung,  or  to  fore- 
stall their  operations.  The  department  takes  no  leading 
part  in  the  study  of  criminals  and  their  characteristics ;  it 
does  not  even  avail  itself  of  facilities  for  study  and 
experiment  that  have  been  developed  by  schools,  clinics, 
and  other  private  and  public  organizations. 

This  lack  of  intelligence  and  imagination  in  Cleve- 
land's police  work  is  shown  in  the  ragged  character  of 
the  internal  arrangements  of  the  department.  No  private 
business  whose  affairs  were  carried  on  in  such  hit-or-miss 
fashion  could  escape  bankruptcy.  The  record  books  of 
the  department  are  poorly  kept,  sometimes  showing 
erasures,  changes,  and  additions.  Nearly  all  reports  made 
by  patrolmen  and  detectives  are  written  in  pencil.  There 
are  no  current  consolidated  reports  showing  summaries 
of  operations,  with  comparative  data  for  other  periods 
which  might  be  used  for  purposes  of  administrative  con- 
trol. Instead,  there  is  a  great  mass  of  detailed  matter 
passing  over  and  lodging  upon  the  chief's  desk.  On  the 
other  hand,  not  enough  detailed  material  appears  on  the 
desks  of  commanding  officers  of  the  detective  bureau,  vice 
bureau,  and  precincts.  Policemen  are  doing  the  work  of 
clerks,  and  some,  who  might  better  have  been  employed 
as  clerks,  are  doing  the  work  of  policemen.  Most  of  the 
department's  supervisory  work  is  done  on  a  memory 
basis,  as  in  1866,  without  even  any  regular  order  for 
making  and  receiving  the  verbal  summaries  of  current 
business.  Every  one,  from  the  chief  down,  appears  to 
be  engaged  with  the  interesting  things  of  the  moment. 
Study  and  analysis  of  persisting  or  recurring  problems 
and  of  results  in  the  aggregate  are  hardly  known. 

Inadequate  equipment  adds  to  this  appearance  of 
raggedness.  No  private  business  which  has  to  show 
results  could  work  with  the  department's  equipment.   The 
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headquarters  building  is  wholly  inadequate.1  Workers  in 
every  division  are  cramped  for  space,  with  resulting  con- 
fusion and  chaos.  If  the  record  bureau  facilities  are  con- 
trasted with  those  of  a  private  enterprise  having  an  equal 
volume  of  business,  the  disadvantage  under  which  the 
police  are  working  will  be  readily  seen.  There  are  no 
typewriters  in  the  precincts  save  those  privately  owned. 
Supervising  inspectors  do  not  have  automobiles  in  which 
to  cover  the  city.  Members  of  the  automobile  recovery 
squad  are  frequently  without  a  car,  and  must  go  on  foot 
to  search  for  stolen  automobiles.  The  signal  system  is 
wholly  inadequate  for  the  ordinary  needs  of  communi- 
cating with  men  doing  field  duty.  No  motor  equipment 
is  available  for  regular  patrol  duty. 

A  general  picture  of  the  police  service  in  Cleveland 
gives  the  impression  of  a  group  of  men,  singularly  free 
from  scandal  and  vicious  corruption,  but  working  in  a 
rut,  without  intelligence  or  constructive  policy,  on  an 
unimaginative,  perfunctory  routine.2  As  a  matter  of  fact, 
the  same  indictment  could  be  drawn  against  most  of  the 
police  forces  of  America.  The  Cleveland  department  is 
no  worse  than  any  other;  in  some  respects  it  is  better. 
Official  lethargy  lies  behind  much  that  is  distressing  in 
this  picture.  There  is  another  kind  of  lethargy,  however, 
which  cannot  escape  its  share  of  the  responsibility.  It 
is  the  lethargy  of  public  opinion,  the  community's  easy 
habit  of  assuming  that  governmental  machinery  will 
somehow  or  other  run  itself,  even  in  the  face  of  meager 
equipment  and  inadequate  funds. 

1A  new,  modern  police  headquarters  building  is  being  completed  as 
this  volume  goes  to  press  and  will  be  opened  in  the  early  Spring. — Editor. 

2  The  following  statement,  indicating  the  improved  conditions  in  the 
Police  Department,  is  taken  from  the  Bulletin  of  the  Cleveland  Association 
for   Criminal  Justice  dated   December  31,   1925. — Editor. 

"The  outstanding  achievement  during  the  past  year  in  the  Cleveland 
situation  has  been  the  establishment  of  the  Bureau  of  Investigation  by  the 
Cleveland  Police  Department,  proposed  and  sanctioned  at  a  meeting  of 
public  officials  with  the  Association  on  May  9,  1925.  The  appreciation  of 
the  community  is  due  City  Manager  William  R.  Hopkins,  Director  of  Pub- 
lic Safety  Edwin  S.  Barry  and  the  city  administration  for  the  prompt 
establishment  of  this  department,  so  vitally  necessary  to  the  administration 
of  justice.    With  limited  means  and  space  Lieutenant  Emmett  Potts  has  put 
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The  Detective  Bureau1 

The  detective  bureau  is  the  second  major  division  of 
the  police  organization.  It  is  a  bureau  of  specialized 
operations,  involving  not  only  the  solution  of  crimes 
which  have  occurred  despite  the  preventive  efforts  of  all 
other  divisions,  but  the  apprehension  of  the  perpe- 
trators who  have  escaped  after  the  commission  of  crime. 
Work  on  the  solution  of  murder  and  manslaughter  cases 
requires  considerable  time,  but  the  investigation  of  com- 
plaints involving  loss  of  property  is  by  far  the  largest 
part  of  the  detective  bureau's  work.  These  complaints 
include  robbery,  burglarly,  housebreaking,  grand  larceny, 
frauds,  and  swindles. 

The  bureau  is  commanded  by  a  deputy  inspector  of 
police,  who  is  detailed  by  the  chief  of  police  to  serve  as 
inspector  of  detectives.  Similarly  he  may  be  transferred 
from  the  detective  bureau  at  the  pleasure  of  the  chief. 
Two  captains  of  police  are  detailed  to  serve  as  captains  of 
detectives,  assisting  the  inspector  in  command.  These 
commanding  officers  are  generally  drawn  from  com- 
mands of  the  uniformed  patrol  force,  instead  of  being 
taken  from  the  detective  bureau  membership. 

The  present  (1921)  inspector  of  detectives  served  as 

the  plan  into  operation  and  carefully  and  successfully  developed  it.  Novem- 
ber 30,  1925,  an  ordinance  was  passed  by  the  City  Council  reorganizing 
the  Police  Department,  with  a  special  provision  for  creating  the  Bureau  of 
Investigation,  following  which,  Lieutenant  Potts  was  promoted  to  a  cap- 
taincy, appointed  superintendent,  and  officially  placed  in  charge  of  the 
bureau.  Ample  provision  has  been  made  for  this  bureau  in  the  new  police 
station.  . 

"Cases  are  now  prepared  by  securing,  wherever  possible,  a  brief  state- 
ment of  important  witnesses,  of  the  accused  when  willing,  important  facts 
concerning  the  crime,  and  the  prior  record  of  the  accused  if  any.  To  these 
Captain  Potts  expects,  if  proper  facilities  are  provided,  to  add  facts  con- 
cerning the  environment,  regularity  and  nature  of  occupation  of  the  accused. 
All  of  this  information,  systematically  condensed  on  the  first  page,  will 
give  at  a  glance  to  each  official  at  any  stage  in  the  case,  the  fundamental 
facts  to  which  should  be  added  additional  information  as  the  case  pro- 
gresses. This  method  would  prevent  witnesses  revising  or  modifying  their 
stories  and  present  a  complete  case  for  the  Grand  Jury,  the  Trial  Court,  the 
Probation  Department,  the  Board  of  Clemency  and  the  Governor  of  the 
State.  This  simple  method  is  best  calculated  to  secure  prompt  justice  for 
the  accused  and  for  society." 

1  Page   64,   Criminal  Justice  in  Cleveland,  by   Raymond   B.    Fosdick. 
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a  captain  in  command  of  the  Third  Police  Precinct  prior 
to  being  detailed  to  head  the  detective  bureau.  However, 
he  had  some  previous  experience  in  detective  work  as  a 
member  of  the  old  detective  bureau.  One  of  the  two 
captains  of  detectives  was  previously  in  command  of  a 
precinct  station,  and  later  had  charge  of  the  police  train- 
ing school,  from  which  he  was  transferred  to  the  de- 
tective service.  The  other  captain  was  originally  a  patrol- 
man detailed  to  the  detective  bureau.  Upon  receiving  his 
promotion  to  the  rank  of  sergeant,  he  was  transferred 
from  the  detective  service  to  a  precinct  to  supervise  uni- 
formed patrolmen,  afterward  going  to  the  traffic  division. 
Upon  being  promoted  to  the  rank  of  lieutenant  he  was 
transferred  to  desk  duty  in  a  precinct.  Later  he  was  pro- 
moted to  the  rank  of  captain  and  placed  in  command  of  a 
precinct  station.  From  this  post  he  was  transferred  to 
the  detective  bureau. 

From  records  of  this  sort  it  is  easy  to  see  that  no 
attempt  is  made  to  develop  detective  commanders  from 
detective  personnel.  The  detective  bureau  in  Cleveland 
is  directed  by  men  who  have  had  no  adequate  training  in 
the  detective  business,  and  whose  promotion  to  leadership 
depended,  in  the  first  instance,  on  attaining  a  certain  rank, 
and  only  secondarily  on  experience  and  fitness.  Under 
the  present  system,  if  a  patrolman,  serving  as  a  detective, 
obtains  promotion  to  the  rank  of  sergeant,  he  must  leave 
detective  work  and  take  up  uniformed  patrol  supervision 
merely  because  there  is  no  rank  of  sergeant  in  the  de- 
tective bureau.  He  must  then  continue  in  the  uniformed 
patrol  or  traffic  service  until  he  has  attained  the  rank 
of  captain  before  he  again  becomes  eligible  for  transfer 
to  the  detective  service.  The  detectives  who  do  not  ascend 
though  the  uniformed  ranks  of  sergeant  and  lieutenant 
to  captain  are  barred  from  attaining  a  post  of  command 
in  the  detective  bureau. 

All  detectives  are  taken  from  the  rank  of  patrolmen 
in  the  uniformed  force.    Detectives  who  have  served  in 
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the  bureau  for  ten  years  or  more  are  paid  a  salary  of 
$2,406.80,  which  is  slightly  more  than  the  salary  paid 
to  lieutenants  of  the  police  in  the  uniformed  force ;  those 
with  less  than  ten  years'  service  to  their  credit  receive 
$2,288.00,  which  is  the  same  as  the  salary  of  a  uniformed 
lieutenant.  Detectives  are  selected  by  the  chief  of  police. 
Whether  he  is  permitted  to  exercise  his  own  judgment 
without  influence  of  any  sort  depends  on  the  mayor  and 
director. 

Detectives  may  be  returned  to  duty  in  the  uniformed 
force  in  the  discretion  of  the  chief  of  police  and  by  his 
order.  The  privilege,  however,  is  rarely  used.  The  detec- 
tive assignment  is  considered  as  a  promotion,  and  loss  of 
the  assignment  occurs  only  in  such  extreme  cases  as  would 
result  in  demotion  in  rank  in  the  uniformed  force  as  a 
result  of  charges  of  incompetency. 

Poor  Quality  of  Detectives 

The  detective  personnel  is  supposed  to  be  the  "cream" 
of  the  uniformed  patrol  force.  The  superior  type  of  work 
demanded  of  detectives  and  the  greater  compensation 
which  they  receive  would  seem  to  require  that  they  be 
the  ablest  patrolmen  in  the  service.  We  doubt  the  truth 
of  the  presumption  that  the  detective  personnel  in  Cleve- 
land is  entitled  to  rank  as  a  group  having  superior  abili- 
ties. In  the  first  place,  there  appears  to  be  no  adequate 
provision  for  selecting  detectives  on  the  basis  of  proved 
worth  in  doing  the  type  of  work  required.  No  particular 
standards  are  followed.  Not  infrequently  policemen  are 
detailed  to  the  detective  bureau  in  recognition  of  daring 
and  as  a  reward  for  the  performance  of  some  unusually 
good  bit  of  work  in  the  uniformed  force,  such  as  making 
an  arrest  at  the  scene  of  a  major  crime.  Daring  and  quick 
wit  are  valuable  assets  to  the  detective,  but  their  display 
in  a  single  case  does  not  warrant  the  conclusion  that  the 
men   have   other   qualities   of   perception   and   aptitude 
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needed  in  detective  work.  The  point  is  that  there  is  no 
regularly  pursued  practice  of  looking  out  for  detective 
material  or  of  trying  men  out  in  an  apprenticeship  assign- 
ment in  the  detective  service.   .    .    . 

One  does  not  have  to  resort  to  psychological  tests  to 
prove  the  inefficiency  of  the  detective  personnel  or  the 
general  run-down  conditions  of  the  whole  bureau.  A 
glance  at  the  organization  or  an  examination  of  the  re- 
ports of  the  men  easily  sustains  the  point.  With  the  ex- 
ception of  the  criminal  identification  selection,  which  is 
ably  managed,  the  whole  bureau  seems  to  be  run  on  a 
small-town  pattern.  Poor  office  arrangements  no  doubt 
contribute  in  some  measure  to  the  appearance  of  disorder 
and  confusion  generally  evident  in  the  bureau.  Clerks, 
officers,  detectives,  witnesses  and  citizens  shuffle  around 
in  a  large  room,  and  there  is  no  appearance  of  system  or 
method  in  the  hurly-burly  of  the  day's  routine.  Super- 
vision of  operations  is  poor  when  it  is  employed  at  all, 
and  the  records  are  inadequate  and  carelessly  prepared.  .  . 

Inadequate  Supervision  of  Detective  Work 

One  of  the  significant  causes  of  this  situation  just 
described  is  the  lack  of  adequate  supervision  of  detective 
operations.  Apparently  each  detective  determines  for 
himself  just  how  much  he  shall  do  on  a  given  case  and 
when  he  shall  regard  the  case  as  closed.  Of  any  adequate 
follow-up  on  individual  cases,  there  is  none.  There  is  no 
administrative  oversight  to  put  enthusiasm  and  deter- 
mination into  the  solution  of  individual  crimes.  The  com- 
manding officers  of  the  detective  bureau  devote  most  of 
their  time  to  important  cases  upon  which  newspaper  com- 
ment is  centered,  and  very  little  time  to  the  less  interesting 
task  of  management.  Indeed,  the  role  of  detective  officers 
is  that  of  super-detective  case  workers  rather  than  super- 
visors. The  commanding  officers  lock  their  offices  and  go 
out  into  the  field  to  assist  in  the  investigation  of  murder 
cases,   payroll    robberies,    and    other   important    crimes. 
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They  have  been  accustomed  also  to  make  trips  to  other 
cities,  sometimes  as  far  away  as  California  and  New  York 
for  the  purpose  of  bringing  to  Cleveland  fugitives  held  by 
the  police  in  other  jurisdictions.  When  the  inspector  of 
detectives  make  such  a  trip,  the  detective  bureau  is  man- 
aged by  an  assistant.  This  practice  must  be  condemned 
without  reservation.  Ordinary  detectives  can  be  assigned 
to  make  such  journeys.  It  is  far  more  important  that 
detective  commanders  stay  on  the  job  and  keep  in  con- 
stant touch  with  the  mass  of  less  spectacular  cases  where 
scrutiny  of  immediate  supervision  is  needed.  Otherwise 
the  minor  cases  will  slip  by  almost  unnoticed  except  for 
a  perfunctory  examination  by  the  detectives  assigned  to 
them. 

Briefly,  the  detective  bureau  needs  administration 
badly.  It  is  impossible  to  spend  days  in  solving  particular 
crimes  and  at  the  same  time  supervise  the  operations  of 
eighty  men  who  are  working  on  hundreds  of  cases. 

Recommendations 

One  approaches  the  subject  of  recommendations  for 
the  detective  bureau  almost  with  despair.  The  whole 
department  needs  overhauling;  the  methods  of  work  re- 
quire a  complete  shaking  up;  and  much  of  the  present 
personnel  should  be  gotten  rid  of.  However,  the  follow- 
ing recommendations  are  pertinent  to  our  inquiry : 

1.  The  director  of  police  should  be  given  the  right  to 
recruit  detectives  directly  from  civil  life  through  original 
appointments.  There  is  no  good  reason  for  restricting  the 
selection  of  detectives  so  that  none  but  members  of  the 
uniformed  force  are  eligible.  The  uniformed  patrol  force 
may  or  may  not  have  in  sufficient  number  the  sort  of 
material  that  is  demanded  in  detective  work.  The  chances 
are  that  the  patrol  force  does  not  have  the  best  material 
available  in  the  community.  It  is  not  here  proposed  that 
all  members  of  the  detective  service  be  taken  directly 
from  civil  life.  When  uniformed  patrolmen  are  found  to 
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have  the  qualifications  for  detective  work,  they  will  be 
preferred  because  of  their  experience.  But  the  depart- 
ment should  not  be  compelled  to  limit  its  choice  of  detec- 
tives as  at  present. 

Detective  work  requires  some  men  of  scientific  train- 
ing— men  having  the  educational  foundation  that  will 
permit  them  to  develop  scientific  methods  of  operation. 
There  are  many  principles  of  criminology,  such  as  the 
examination  of  the  physical  evidence  of  crime,  which  can 
only  be  applied  and  developed  by  specially  trained  men. 
These  men  cannot  be  drawn  exclusively  from  the  uni- 
formed patrol  force,  for  the  reason  that  men  having 
scientific  training  do  not  enter  the  patrol  service.  Aside 
from  those  with  qualification  of  this  type,  there  are  men 
in  private  life  specially  trained  in  getting  information 
and  making  investigations,  who  would  be  willing  to  enter 
the  detective  service  at  the  rate  of  pay  now  given  detec- 
tives, provided  there  were  an  opportunity  for  making  a 
creditable  career.  But  these  men  would  not  first  serve 
an  apprenticeship  of  walking  beats  as  patrol  watchmen. 

Detective  bureaus  are  the  weak  spots  in  all  police 
departments  of  this  country,  chiefly  for  the  reason  that 
the  choice  of  detectives  is  limited  to  men  who  are  re- 
cruited and  trained  as  patrolmen.  In  this  connection 
August  Vollmer,  head  of  the  police  department  of  Berke- 
ley, California,  asks  the  following  pertinent  questions : 
"Where  is  there  a  business  concern  that  compels  appli- 
cants for  various  vacancies  in  the  organization  to  submit 
to  the  same  physical  and  mental  examination ;  where  the 
janitor,  clerk,  salesman,  engineer,  department  heads,  su- 
perintendents, and  managers  are  all  compelled  to  answer 
the  same  questions,  measure  up  to  the  same  physical 
standards  as  to  health,  height,  weight,  age  and  sex,  and 
all  commencing  their  employment  at  the  same  occupa- 
tional level  and  at  the  same  pay  ?  Where  is  there  a  busi- 
ness concern  that  limits  the  selection  of  men  for  technical 
positions  to  employees  holding  inferior  positions  in  the 
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same  establishment?"  It  is  obvious  that  police  depart- 
ments are  alone  in  their  indefensible  practices  in  such 
matters.  If  any  real  progress  is  to  be  made  in  detective 
bureau  efficiency,  it  must  come  after  the  removal  of 
senseless  bars  to  getting  men  who  have  the  intelligence 
and  training  needed  to  perform  the  special  tasks  that 
daily  confront  detectives. 

2.  Under  any  circumstances,  some  of  the  personnel 
of  the  detective  bureau,  perhaps  a  majority  of  it,  would 
be  recruited  to  the  detective  service  from  other  branches 
of  the  police  organization.  The  present  method  of  such 
recruiting,  however,  should  be  changed.  Instead  of  detail- 
ing patrolmen  to  become  full-fledged  detectives  at  once, 
there  should  first  be  an  apprenticeship  assignment.  Mem- 
bers of  other  divisions  of  the  service  who  show  signs  of 
special  fitness  for  detective  work — an  ability  to  get  accu- 
rate information  and  to  make  coherent  reports — should 
be  detailed  to  the  detective  bureau  to  serve  as  junior 
detectives.  To  require  a  period  of  apprenticeship  does 
not  constitute  a  discrimination  against  members  of  the 
force  as  compared  with  civilians  who  might  be  appointed 
to  full  detective  rank.  The  civilians  will  also  have  had 
their  period  of  tryout  in  some  civil  pursuit.  As  a  matter 
of  fact,  the  member  of  the  police  force  has  every  advan- 
tage in  securing  the  detective  posts  which  do  not  neces- 
sarily demand  scientific  training.  The  department  affords 
the  patrolman  his  qualifying  experience,  while  the  out- 
sider 'has  no  such  opportunity  to  develop  it. 

Members  detailed  to  the  detective  bureau  from  other 
branches  of  the  department  should  be  classed  as  junior 
detectives  for  a  period  of  possibly  two  years,  during 
which  time  they  should  be  tested  and  observed  as  candi- 
dates for  appointment  as  senior  detectives.  During  this 
period  of  apprenticeship,  members  should  receive  the 
salary  attaching  to  the  rank  from  which  they  are  detailed. 
If  their  detective  work  proves  satisfactory,  appointment 
to  full  detective  rank  may  be  made  permanent.   If,  how- 
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ever,  junior  detectives  do  not  show  themselves  to  be 
adapted  to  detective  work,  they  should  be  remanded  to 
duty  in  uniform.  This  would  not  be  considered  such  a 
hardship  as  at  present,  for  the  reason  that  there  would 
be  no  loss  in  pay  upon  being  remanded. 

3.  After  qualifying  in  the  period  of  apprenticeship 
or  probation,  as  it  might  be  called,  appointment  to  full 
rank  of  detective  should  follow.  Two  years  will  not 
always  suffice  to  prove  a  detective's  ability,  hence  pro- 
vision should  also  be  made  for  remanding  senior  detec- 
tives to  uniformed  duty  whenever  they  do  not  measure 
up  to  the  bureau's  demands.  There  are  no  soft  places  in 
detective  service  where  the  lazy  or  inefficient  man  may 
be  shelved.  "Deadwood"  can  perhaps  be  used  in  posts 
which  involve  routine  duties  and  little  initiative,  but 
"deadwood"  is  a  total  loss  in  the  detective  bureau.  A 
detective  should  either  show  continuous  advancement 
through  energetic  work  and  the  accumulation  of  expe- 
rience or  he  should  be  put  out  of  the  detective  service 
altogether. 

Accordingly,  it  is  proposed  that,  as  continuance  in 
the  detective  service  presupposes  fitness,  automatic  in- 
creases in  salary  should  be  given.  A  salary  schedule 
should  be  devised  which  would  allow  some  five  or  six 
increases,  ranging  from  the  lowest,  approximately  the 
salary  paid  to  a  uniformed  sergeant,  to  a  rate  equalling 
that  received  by  a  uniformed  captain  of  police.  The 
schedule  should  be  so  arranged  that  the  last  increase 
should  come  about  three  years  before  the  pension  service 
retirement. 

The  advantages  of  granting  salary  increases  to  detec- 
tives without  regard  to  changes  in  rank  are  two-fold.  In 
the  first  place,  it  would  make  the  detective  service  a 
career  of  itself  and  would  permit  advancement  entirely 
on  the  basis  of  meritorious  work.  In  the  second  place,  it 
would  do  away  with  the  present  situation,  wherein  detec- 
tives, to  secure  advances  in  rank,  must  compete  in  exam- 
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inations  designed  to  cover  types  of  work  other  than  those 
which  they  have  been  doing.  It  would  also  do  away  with 
the  absurd  practice  of  sending  back  to  duty  in  the  uni- 
formed force  a  detective  who  receives  promotion  to  the 
rank  of  sergeant,  with  its  corresponding  decrease  in  pay. 

4.  Promotion  to  posts  of  command  in  the  detective 
bureau  should  be  made  from  among  members  of  the 
bureau,  and  not,  as  at  present,  from  the  uniformed  force. 
The  determining  consideration  to  date  has  been  the 
rank — captain  and  inspector — desired  for  commanding 
officers  of  the  detective  bureau.  The  qualification  of 
experience  has  been  entirely  overlooked.  What  is  wanted 
is  not  rank,  but  brains  and  ability. 

5.  With  well-trained  men  in  the  detective  bureau, 
under  competent  leadership,  constant  attention  would 
have  to  be  given  to  the  administrative  problem.  After  all, 
running  a  detective  bureau  is  like  running  any  compli- 
cated business ;  it  requires  an  intimacy  with  detail  and 
continual  follow-up,  so  that  every  individual  feels  the 
stimulus  of  the  leadership.  In  this  respect  the  Cleveland 
detective  bureau  is  conspicuously  lacking  at  the  present 
time.  What  is  needed  is  a  man  in  charge  who  will  live 
constantly  with  his  cases  and  whose  guiding  principle 
will  be  that  no  case  is  settled  until  it  is  solved. 

6.  Members  of  the  detective  bureau  should  do  only 
detective  work.  They  should  not  be  detailed  as  clerks, 
telephone  operators,  or  to  guard  the  person  of  the  mayor. 
They  should  be  technical  men,  well  paid  for  their  abilities, 
and  not  job-holders  who  can  be  assigned  to  any  task. 

THE  POLICE  CRIME  WAVE  x 

A  New  York  woman  had  trouble  with  her  motor  car 
at  a  busy  intersection.  The  traffic  policeman  on  the  cor- 
ner volunteered  to  get  the  engine  started.    He  ordered 

1  By  Charles  B.  Driscoll  in  McNaught's  Magazine.  4:168-70.  Decem- 
ber, 1925. 
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a  passing  taxi  driver  to  hitch  on  and  tow  the  recalcitrant 
sedan. 

When  the  motor  resumed  work,  the  woman  thanked 
her  helpers  and  proceeded  to  drive  on.  She  found  the 
policeman  seated  beside  her,  and  presently  she  was 
screaming  for  help.  She  stopped  the  car  at  the  curb,  and 
the  taxi  driver  drew  alongside  to  ask  what  more  he  could 
do.  The  policeman  drew  a  pistol  and  ordered  the  driver 
to  go  about  his  business,  which  the  latter  did. 

The  gallant  officer  of  the  law  then  turned  the  weapon 
upon  the  woman  and  ordered  her  to  drive  on  and  be 
quiet.  She  drove  on,  but  in  a  few  minutes  was  screaming 
for  assistance  so  loudly  that  a  big  crowd  gathered.  As 
the  automobile  again  came  to  a  stop,  and  the  crowd 
beheld  the  torn  clothing  and  frightened  state  of  the 
woman,  there  was  danger  of  mob  violence.  But  the 
patrolman,  flourishing  his  gun,  was  rescued  by  fellow- 
officers. 

A  citizen,  passing  a  large  restaurant  at  night,  ob- 
served that  the  place  was  being  held  up.  He  saw  a  bandit, 
pistol  in  hand,  lining  the  patrons  and  employes  up  along 
the  walls. 

The  citizen,  being  a  bit  of  a  private  detective  himself, 
looked  about  for  a  policeman,  and  found  one  standing  by 
the  door  of  the  restaurant,  right  hand  on  pistol-butt. 

"Say,  officer,  this  place  is  being  held  up !  Don't  you 
see?  The  robber  is  taking  all  the  money  those  people 
have !" 

"Go  on  about  your  business !"  quoth  the  faithful  guar- 
dian of  the  law.  At  that  moment  the  detective  saw 
another  policeman  approaching.  He  called  the  second 
blue-coat  and  the  two  effected  the  arrest  of  the  officer 
who  guarded  a  holdup  from  interference.  But  the  cus- 
tomers meantime  had  lost  their  money. 

Recently  a  New  York  policeman  was  dismissed  by 
the  Police  Commissioner  after  a  secret  hearing.  The 
public  was  not  informed  as  to  the  nature  of  the  offense 
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that  put  this  man  off  the  force.  But  the  newspapers, 
when  they  could  not  find  o,ut  what  the  crowning  infrac- 
tion of  the  rules  was,  dug  up  the  interesting  information 
that  this  same  policeman  had  been  indicted  previously 
at  various  times  on  charges  of  murder,  perjury  and  ex- 
tortion. Each  time  he  had  been  reinstated  on  the  force. 
So  the  papers  concluded  it  must  have  been  a  rather  bad 
sort  of  offense  that  the  brave  copper  was  accused  of 
committing  this  time. 

But  New  York  is  a  large  town  and  strange  things 
do  happen  there.  Let  us  take  one  glance  farther  west. 

In  Cleveland  there  has  been  an  endless  chain  of  gang 
murders.  A  big  bootlegger  becomes  very  rich  and  moves 
out  on  the  Heights.  He  then  proceeds  to  marry  his 
daughters  to  the  music  of  the  best  jazz  bands  in  the 
most  exclusive  hotels.  He  ceases  to  mingle  socially  with 
his  business  associates  in  Woodland  Avenue,  where  he 
formerly  resided.  There  is  friction,  as  the  reader  may 
well  believe,  and  one  noonday  the  big  bootlegger  from  the 
exclusive  Heights  is  shot  dead  by  enterprising  young 
men. 

One  gang  murder  deserves  another,  and  usually  gets 
it.  So  the  tragedy  goes  on  in  Cleveland.  Each  time  the 
police  "scour  the  city"  and  "comb  the  district"  and  are 
duly  "baffled,"  according  to  the  daily  newspaper  headline 
writers. 

The'  Cleveland  police  always  announce  on  the  day 
after  the  murder  that  the  deceased  was  a  well-known 
bootlegger,  and  that  he  had  had  this  and  that  misunder- 
standing with  other  well-known  bootleggers,  and  that 
any  one  or  more  of  the  misunderstandings  might  have 
led  to  his  death. 

No  one  has  ever  been  punished  for  any  of  these  gang 
murders  of,  by  and  for  the  Cleveland  bootleggers,  though 
some  of  the  victims  have  been  innocent  bystanders.  The 
police  are  mildly  criticized  for  this  lack  of  action,  by 
the  newspapers  and  others.     But  they  are  as  unmoved 
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as  the  Rock  of  Ages.  It  is  frequently  noted  that  arrest 
and  conviction  of  the  bootleg  murderers  would  of  a  surety 
expose  a  long  story  of  booze-running  across  the  lake,  of 
illicit  liquor  business  in  the  city  and  its  suburbs,  of  graft 
and  corruption.  For  the  reader,  however  uninformed, 
must  not  be  expected  to  believe  that  there  can  be  organ- 
ized liquor  traffic  on  a  large  scale  in  any  city  without 
graft  and  corruption  of  the  public  service. 

Recently  the  Cleveland  police  department  discovered 
a  fine  opportunity  to  demonstrate  its  willingness  to  un- 
earth the  perpetrator  of  a  murder  if  no  embarrassing 
side-issues  were  involved.  A  Chinese  waiter  was  found 
dead,  his  throat  cut. 

Here  was  no  case  of  privileged  crime.  Here  was  no 
instance  of  misunderstanding  among  the  rulers  of  the 
booze  aristocracy.  Here  was  no  affair  involving  votes 
for  or  against  the  administration.  Here  was  a  crime  in 
Chinatown!  One  Ed  Barry,  Commissioner  of  Public 
Safety,  ordered  the  arrest  of  all  the  Chinese  in  town ! 

Six  hundred  and  twelve  men,  women  and  children 
were  dragged  away  from  their  stores,  shops,  laundries, 
classrooms  and  homes,  and  locked  up  in  overflowing  cells 
and  bull-pens. 

They  were  Chinese,  and  the  learned  Mr.  Barry  as- 
sumed that  they  had  no  rights. 

"I'll  show  these  birds  that  they  can't  monkey  with 
the  police !"  proclaimed  the  Commissioner.  "Some  one 
of  them  knows  who  committed  this  murder,  and  they'll 
all  stay  in  jail  until  somebody  tells." 

The  atrocities  incident  to  this  raid  on  a  whole  section 
of  a  city's  population  were  too  numerous  to  record  here. 
Children  in  jail,  old  men  trying  to  sleep  standing  up  in 
the  crowded  bull-pen,  businesses  damaged,  Chinese  stu- 
dents hauled  away  from  their  college  studies,  and  the 
gentlemanly  Mr.  William  P.  Lee,  who  hurried  from 
Washington  to  offer  his  services  to  the  police  in  unravel- 
ing the  crime  mystery,  locked  up  without  warrant  and 
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without  explanation,  along  with  the  others.  Mr.  Lee  in- 
formed the  officers  that  he  represented  a  national  society 
of  Chinese,  and  wished  to  be  of  some  assistance. 

"All  right,  let  him  stay  in  jail,"  was  the  decision  of 
the  lawless  Police  Commissioner.  "The  best  way  he  can 
assist  is  to  tell  us  who  is  guilty,  and  he  stays  in  jail  with 
the  rest  of  them  until  we  find  out." 

Fortunately  for  America's  self-respect,  some  Cleve- 
land judges  put  an  end  to  the  worst  phase  of  this  perse- 
cution by  releasing  the  prisoners  on  writs  of  habeas 
corpus,  but  not  until  hundreds  of  innocent  persons  had 
spent  from  one  to  six  or  seven  days  and  nights  in  prison. 
The  judges  denounced  the  police  thuggery  in  bitter  terms. 
Ministers  of  the  gospel  and  other  citizens  of  high  stand- 
ing denounced  it.  The  Chinese  minister  at  Washington 
protested,  the  State  Department  intervened — and  City 
Manager  W.  R.  Hopkins  apologized  handsomely  to  the 
Chinese.  But  Barry  and  his  force  of  law  defiers  had 
strutted  their  hour  through  the  front  pages  of  the  news- 
papers, and  were  content. 

The  urban  American  crime  wave  is  perennial.  From 
time  to  time  it  palls  upon  the  public  as  news,  or  some 
other  more  attention-compelling  public  misfortune  crowds 
the  crime  wave  aside  for  a  time.  As  soon  as  the  sub- 
marine is  abandoned  or  raised,  the  latest  defter  of  army 
discipline  duly  squelched  and  the  newest  international 
incident  adjusted,  the  first  page  again  proclaims  a  new 
crime  wave. 

How  much  of  this  thing  that  is  so  often  referred  to 
as  "orgy  of  crime"  is  due,  directly  or  indirectly,  to  the 
American  police  departments?  This  is  a  question  that 
is  not  discussed  in  the  newspapers,  or  in  thoroughly 
proper  society.  It  is  customary  to  speak  of  the  police 
somewhat  reverently.  They  work  hard,  they  are  under- 
paid, they  are  standing  between  us  and  the  bold,  bad  men 
who  would  do  us  harm.  The  papers  sentimentalize  about 
the  coppers,  calling  them  "big-hearted,  burly  policemen," 
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and  picturing  them  forever  shedding  tears  over  infants 
found  upon  "doorsteps"  or  leading  orphans  back  to  their 
dwelling  places. 

It  is  ineffective  and  unjust  to  apply  a  generalization 
to  a  class,  unless  the  generalization  is  apt  and  true.  It  is 
just  as  unfair  to  say  that  all  policemen  are  incompetent 
and  inclined  to  deal  with  crooks  as  it  is  to  say  that  the 
patrolman  can  do  no  wrong.  I  have  known  some  fairly 
intelligent  policemen,  and  I  have  known  a  good  many 
policemen  who  should  have  been  in  prison.  I  have  known 
not  a  few  of  them  who  have  gone  to  prison.  If  I  may  be 
permitted  to  deduce  a  generalization  from  long  and  close 
observation  and  study  of  American  city  police,  I  shall 
state  it  thus : 

Police  standards  are  lamentably  low.  Improvement 
may  not  be  expected  while  politics  rules  police  depart- 
ments. And  I  know  of  no  city  in  which  politics  does  not 
rule. 

The  trouble  with  police  departments  is  traceable  to 
chiefs,  commissioners,  councilmen  and  city  managers  in 
most  cases.  Graft  runs  rampant.  Unquestionably,  I  shall 
be  asked  to  prove  this,  with  instances,  names  and  ad- 
dresses, affidavits  and  warrants.  That's  the  time-worn 
trick  of  the  politician  defending  the  police.  He  knows 
full  well  that  grafters  who  deal  with  police  powers  do 
not  leave  trails  of  official  records  behind  them.  And  yet, 
once  in  a  while  a  large  part  of  a  police  department  is 
sent  to  prison  for  criminal  activities. 

The  intelligent  citizen  who  knows  anything  at  all 
about  municipal  organization  needs  to  know  only  this : 
organized  crime  operates  in  every  large  city,  and  in 
almost  every  small  town.  The  liquor  business  operates 
notoriously  and  with  a  knowing  wink  in  the  most  smug 
communities,  as  well  as  in  the  more  free  and  easy  cities 
of  the  eastern  seaboard.  No  person  with  enough  reason- 
ing power  to  find  his  way  home  at  noon  believes  that 
these  organizations  of  felons  and  lawbreakers  could  con- 
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tinue  to  do  business  year  in  and  year  out  without  active 
co-operation  of  duly  constituted  police  authority. 

In  Omaha  recently  a  national  convention  of  the  Amer- 
ican Legion  was  held,  and  the  town  was  what  is  called 
"wide  open."  According  to  Omaha  newspapers,  there 
was  not  the  slightest  attempt  to  conceal  the  unlimited 
vending  of  liquor.  The  World-Herald,  a  reputable  and 
conservative  paper,  commented  editorially  upon  the 
shameful  defiance  of  law  and  the  flouting  of  common 
decency  before  the  eyes  of  the  police.  This  newspaper 
cited  the  open  and  notorious  selling  of  liquor  in  the 
streets  and  the  consumption  of  the  same  in  the  very 
middle  of  the  public  thoroughfares,  with  no  attempt  on 
the  part  of  the  police  to  interfere. 

We  are  not  here  interested  in  the  right  or  wrong  of 
the  prohibition  laws.  But  it  is  evident  to  all  that  the 
Omaha  police  consented  openly  and  notoriously  to  the 
most  scandalous  and  public  violation  of  that  law.  It  is 
not  the  first  time  that  the  police  of  that  city  have  thus 
condoned  lawlessness.  But  what  effect  does  this  sort  of 
policing  have  upon  a  community?  The  answer  may  be 
found  in  the  activities  of  Omaha  thugs  and  gangsters 
and  crooks  through  the  years.  A  police  department 
that  is  quiescent  while  a  convention  is  in  town  is  not 
averse  to  understandings  with  lawbreakers.  And  that 
goes  for  police  departments  in  other  cities  as  well  as  in 
Omaha. 

Not  long  ago  a  collection  of  jewels,  valued  at  some- 
thing between  half  a  million  and  a  million  dollars,  was 
stolen  from  a  rich  New  York  woman's  hotel  room.  The 
case  attracted  national  notice.  The  police  "combed  the 
district,"  "scoured  the  city"  and  were  traditionally 
"baffled"  in  a  thousand  headlines. 

Then  one  day  it  was  announced  that  the  jewels  would 
be  returned  at  a  specified  hour  on  a  certain  day.  Promptly 
on  the  minute,  a  private  detective  walked  into  the  office 
of  the  district  attorney  with  the  jewels. 
19 
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It  developed  that  the  insurance  company  that  covered 
the  property  had  paid  $65,000  for  return  of  the  goods. 

The  district  attorney  fumed  grandly  and  the  chief  of 
detectives  held  his  tongue  in  his  cheek  with  difficulty 
while  he  solemnly  declared  that  there  was  and  would  be 
no  "bargaining  with  thieves."  A  magnificent  dumb-show 
was  enacted  for  the  edification  of  the  public  conscience. 
The  detective  was  "given  a  week  in  which  to  lead  the 
police  to  the  thieves."  The  week  expired,  and  public 
interest  waned.  The  dumb-show,  as  this  is  written,  is  still 
on  the  boards,  but  is  due  for  shelving  soon. 

Of  course  there  was  bargaining  with  thieves.  Who  got 
the  $65,000?  The  insurance  company  refused  to  say.  But 
the  thieves  got  part  of  it;  of  that  you  may  be  sure.  It 
is  reasonably  safe  to  assume  that  the  "fence"  who  acted 
as  broker  and  the  detective  who  had  the  temerity  to  walk 
in  with  the  loot,  were  not  left  unrewarded  for  their  serv- 
ices. The  efficient  police  detective  bureau  of  the  coun- 
try's largest  city  was  "baffled"  by  this  simple  transaction. 
It  couldn't  possibly  have  shadowed  the  detective  who  got 
the  jewels  or  arrested  him  and  the  fence  for  compound- 
ing a  felony.  The  police  department  itself  in  fact,  if  not 
in  law,  compounded  the  felony  by  permitting  the  extortion 
of  this  money  from  an  insurance  company  without  any 
visible  effort  to  punish  anybody  for  the  amazingly  impu- 
dent business. 

The  American  people  are  strangely  undemonstrative 
about  the  shortcomings  and  presumptions  of  their  police. 
They  hire  a  man  to  direct  traffic  helpfully  at  an  intersec- 
tion, and  the  man  swells  up  with  importance.  Instead  of 
helping  his  employers,  the  citizens,  to  get  to  and  from 
their  business  with  convenience  and  expedition,  he  sets 
himself  up  as  a  lecturer  upon  law,  public  policy,  ethics 
and  automotive  engineering.  He  may  not  know  a  verb 
from  a  ring-tailed  pheasant,  but  he  is  in  no  wise  abashed 
by  this  lack  of  knowledge.  He  roars  vituperation  and 
scurvy  abuse  at  respectable  citizens,  and  thinks  to  amuse 
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the  groundlings  by  vulgar  sallies  of  alleged  humor  at  the 
expense  of  persons  who  chance  to  drive  past  a  signal 
while  their  master,  the  cop,  is  earnestly  engaged  in  a  fine 
chat  with  a  fellow^policeman  on  the  corner. 

American  citizens  stand  for  this  system  of  amateur 
lecturing  by  policemen  in  almost  every  city.  Seldom  does 
a  newspaper  take  the  matter  in  hand  and  inform  the  mis- 
guided men  in  uniform  that  their  job  is  to  serve,  not  to 
boss,  and  that  funds  are  available  for  the  employment 
of  competent  lecturers  when  the  people  shall  desire  vocal 
instruction  at  public  expense. 

The  crime  wave  stays  with  us.  We  marvel  that  our 
homicide  records  so  far  surpass  those  of  English  cities. 

Watch  the  police  of  London  for  a  fortnight,  and  you 
will  not  wonder  that  the  crime  wave,  within  and  without 
the  uniformed  ranks,  is  confined  largely  to  American 
cities. 


JAILS 
THE  AMERICAN  JAIL1 


Although  there  is  a  clean-cut  difference  between  a  jail 
and  a  prison  or  penitentiary,  as  institutions,  it  is  true  that 
the  word  prison  has  come  to  be  used  in  a  general  sense, 
denoting  any  place  where  people  are  confined  for  punish- 
ment, or  while  awaiting  trial.    Penitentiaries  and  peni- 
tentiary inmates  will  be  touched  on  in  this  paper  as  cir- 
cumstances warrant,  but  I  intend  to  deal  mainly  with  the 
jails  of  the  country,  because  every  person  charged  with 
misdemeanors  or  crimes,  whether  man,  woman,  or  child, 
goes  to  jail  before  he  is  sent  to  any  other  institution,  be 
it  a  reform  school,  reformatory,  house  of  correction,  or 
penitentiary.    It  is,  so  to  speak,  the  preparatory  school 
of  crime.    Here  it  is  that  the  more  or  less  raw  material 
is  first  moulded  into  shape.   If  you  want  to  decrease  the 
numbers  of  criminals  and  crimes  the  jails  of  the  country 
must  be  altered.    At  present  they  are  initial  breeding- 
places  of  corruption.  There  are  nine  chances  out  of  ten, 
that,  when  a  prisoner  leaves  the  jail  for  the  reformatory 
or  prison,  the  "job"  is  done. 

If  in  reading  this  paper  you  should  be  inclined  to  say 
that,  after  all,  men  and  women  should  not  get  into  jail 
and  then  they  would  not  be  compelled  to  undergo  such 
treatment,  it  is  well  not  to  lose  sight  of  the  fact  that  many 
of  them  are  innocent  and  are  eventually  legally  declared 
so,  while  the  guilty  are  guilty  in  widely  varying  degrees. 
All  persons  awaiting  trial  receive,  in  ninety-five  per  cent 
of  the  jails  of  the  country,  exactly  the  same  treatment. 

»  By  Joseph  F.  Fishman.  for  sixteen  years  U.  S .  Inspector  of  Jails,  in 
The  Atlantic  Monthly.    130:  792-805.    December,  1922. 
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The  percentage  of  innocent  persons  is  not  negligible. 
Take  a  typical  year  in  New  York  City.  Of  3148  cases 
disposed  of  by  the  District  Attorney's  office,  in  which 
the  guilt  or  innocence  of  the  defendant  was  directly  in 
question,  332  were  acquitted.  In  other  words,  one  out  of 
every  ten  persons  was  found  to  be  innocent. 

During  the  past  sixteen  years,  I  have  visited  approxi- 
mately 1500  jails  in  the  United  States, — many  of  them 
over  and  over  again, — from  Boston  to  San  Francisco,  and 
from  Brownsville,  Texas,  to  Seattle,  Washington,  as  well 
as  in  Porto  Rico  and  Alaska,  in  addition  to  a  very  large 
number  of  prisons,  reformatories,  reform  schools,  houses 
of  correction,  and  asylums  for  the  criminal  insane.  I 
have,  I  suppose,  talked  to  forty  or  fifty  thousand  prison- 
ers of  every  age  and  description,  and  of  every  degree  of 
criminality,  degradation,  and  viciousness ;  listened  to  their 
stories ;  investigated  every  phase  of  the  conditions  under 
which  they  live ;  and  employed  them  in  various  capacities. 

I  do  not  think  convicted  men  and  women  are  mistreated 
angels  in  disguise.  On  the  contrary,  I  believe  that  fully 
sixty  per  cent  of  those  convicted  are  confirmed  criminals, 
who,  when  their  criminal  tendencies  are  definitely  ascer- 
tained, should  be  kept  in  confinement  during  the  rest  of 
their  lives.  Nor  do  I  believe  that  many  of  those  convicted 
are  in  reality  innocent.  Under  the  law  every  presumption 
is  in  favor  of  those  charged  with  crime,  and  it  is  only  in 
exceptionally  rare  cases  that  the  innocent  are  convicted, 
although  of  course  thousands  are  charged  with  crime 
who  are  subsequently  acquitted.  However,  I  decidedly 
believe  that  even  those  convicted,  to  say  nothing  of  the 
unconvicted,  should  be  treated  at  least  as  well  as  the  ordi- 
nary animals. 

What  the  public  does  not  know  is  that  when  the  judge 
says,  "Thirty  days  in  jail,"  he  is  sentencing  the  prisoner 
to  many  more  things  than  mere  confinement  in  an  institu- 
tion. If  the  facts  were  known,  in  most  instances  the  sen- 
tence would  actually  read:    "I  not  only  sentence  you  to 
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confinement  for  thirty  days  in  a  bare,  narrow  cell  in  a 
gloomy  building,  during  which  time  you  will  be  deprived 
of  your  family,  friends,  occupation,  earning  power,  and 
all  other  human  liberties  and  privileges,  but  in  addition, 
I  sentence  you  to  a  putrid  mire,  demoralizing  to  body, 
mind,  and  soul,  where  every  rule  of  civilization  is  vio- 
lated, where  you  are  given  every  opportunity  to  deterio- 
rate, but  none  to  improve,  and  where  your  tendency  to 
wrong-doing  cannot  be  corrected,  but  only  aggravated." 

II 

I  will  begin  my  examples  with  the  capital  of  New 
York  State.  At  Albany  are  two  institutions,  the  Albany 
County  Penitentiary  and  the  Albany  County  Jail,  housed 
in  one  building  and  administered  by  one  set  of  officials. 
Though  named  differently,  they  can  both  be  properly  con- 
sidered as  jails.  In  the  so-called  penitentiary  are  con- 
fined men  and  women  who  have  been  sentenced  for  from 
three  months  to  a  year;  in  the  jail,  persons  awaiting  trial 
and  persons  sentenced  for  from  five  to  fifteen  days. 

The  institution  was  built  in  1 847,— seventy-five  years 
ago, — and  while  progress  has  been  made  in  many  matters 
the  antiquated  design  is  still  retained. 

The  cells  are  without  light,  natural  or  artificial.  They 
are  exactly  alike— eight  feet  long,  four  feet  wideband 
seven  feet  high,  with  a  barred  door  two  feet  in  width. 
Each  contains  a  cot  two  feet  wide,  allowing  a  two-foot 
space  for  the  prisoner  to  move  in.  They  contain  buckets 
for  toilet  purposes,  not  always  emptied  daily. 

Each  Saturday,  at  noon,  the  prisoners  are  locked  in 
their  cells,  where  they  remain  till  Monday;  and  during 
the  remainder  of  the  week  they  are  similarly  confined 
about  twelve  hours  out  of  each  twenty-four.  In  the  one 
hundred  and  three  hours  spent  in  this  fashion  each  week, 
a  prisoner  can  do  no  reading,  and  engage  in  no  occupa- 
tion whatever. 
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The  odor  throughout  the  entire  jail  is  nauseating;  the 
bedding  dirty  beyond  belief.  As  vermin  are  everywhere, 
the  deputy  cautioned  me  not  to  brush  against  walls  or 
pipes.  There  are  no  "delousing"  facilities  for  newly 
arrived  prisoners,  and  he  frankly  admitted  his  helpless- 
ness in  combatting  this  plague. 

How  does  the  "long-term"  man  in  the  so-called  peni- 
tentiary spend  the  remaining  sixty-five  hours  in  the  week 
when  he  is  not  locked  in  his  cell  ?  There  is  work  enough 
for  only  half  the  men;  the  remainder,  leaving  their  cells 
at  7 :30  for  breakfast,  spend  the  rest  of  the  day  in  a  large 
room,  under  the  eyes  of  a  guard  on  an  elevated  platform. 
They  sit  in  utter  and  complete  idleness,  or,  if  they  so 
desire,  play  cards  and  other  games  of  chance.  There  are 
no  books  or  magazines  for  these  prisoners,  the  "library" 
— consisting  of  agricultural  reports,  sermons,  and  a  few 
other  volumes — being  used  by  the  hospital  prisoners  only. 

If  a  man  is  serving  a  sentence  of  a  year,  he  spends 
5,356  hours  in  the  dark  cell  previously  described,  and 
3,380  hours  sitting  on  a  bench  doing  nothing,  or  playing 
cards  and  listening  to  stories  of  crime.  He  gets  no  fresh 
air,  no  exercise,  no  recreation. 

The  sure  proof  of  the  efficacy  of  this  system  of  cor- 
rection is  that,  as  I  was  informed  by  the  deputy,  a  num- 
ber of  the  men  have  come  back  eight  and  ten  times. 

There  is  a  hospital  provided  for  sick  prisoners;  but 
even  here  the  sheets  are  black  with  all  kinds  of  grime, 
and  liberally  sprinkled  with  bread  crumbs  and  other  par- 
ticles of  food.  If  anything,  the  odor  is  worse  than  in  the 
rest  of  the  institution. 

From  Albany,  the  capital  of  New  York  State,  let  us 
jump  to  Cleveland,  on  the  Great  Lakes.  Here,  in  the  very 
heart  of  the  city,  near  the  square,  and  almost  directly 
opposite  the  new  and  beautiful  Cleveland  Hotel,  stands 
the  jail.  The  place  is  so  old  and  so  saturated  with  the 
effluvia  of  foulness,  so  poorly  lighted,  and  so  frightfully 
ventilated,  that  it  is  a  practical  impossibility  to  keep  it 
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clean.  One  of  the  officials  informed  me  that  $1200  a  year 
is  spent  for  insecticides,  to  give  the  tormented  prisoners 
some  relief  from  the  burden  of  vermin. 

For  many  long  years  this  unbelievably  vile  place  has 
been  complacently  used  by  the  authorities  to  house  men 
and  women,  many  of  whom,  after  spending  weeks  there, 
were  never  even  convicted  of  crime.  And  though  the 
money  for  a  new  jail  was  appropriated  several  years 
since,  not  a  stone  had  yet  been  laid  toward  its  construc- 
tion, when  I  last  made  inquiry,  a  few  months  ago. 

Here  too  are  illustrated  some  of  the  difficulties  under 
which  the  Federal  Government  works  in  the  effort  to 
secure  suitable  quarters  to  accommodate  its  thousands 
of  prisoners.  The  Federal  Government  has  no  jails  of 
its  own.  Instead,  it  boards  its  prisoners  at  so  much  per 
day  in  the  various  city  and  county  jails  throughout  the 
country.  Wherever  conditions  are  objectionable,  the  Gov- 
ernment sometimes  transfers  its  prisoners  to  other  jails; 
but  in  the  larger  cities  it  must  use  the  jails,  be  they  good, 
bad,  or  indifferent,  at  least  during  the  terms  of  the  Fed- 
eral Court,  when  prisoners  awaiting  trial  must  be  imme- 
diately available. 

The  last  investigation  which  I  made  of  the  Cleveland 
jail  was  at  the  suggestion  of  United  States  District  Judge 
Westhaver,  at  Cleveland.  I  reported  the  conditions  to 
him.  But,  much  as  he  and  the  Department  of  Justice 
would  have  liked  to  improve  them,  nothing  could  be  done 
for  the  Federal  prisoners,  since  it  was  impracticable  to 
remove  them  to  a  greater  distance. 

In  the  great  majority  of  jails  throughout  the  United 
States,  no  effort  whatever  is  made  to  separate  the  sick 
from  the  well.  A  very  large  percentage  of  prisoners  suf- 
fer from  venereal  disease,  and  many  of  the  cases  are  in 
an  infectious  stage.  They  drink  from  common  drinking- 
cups ;  sleep  on  unwashed  bedding  used,  possibly,  by  a 
hundred  other  prisoners,  both  sick  and  well;  have  com- 
mon toilet  facilities;  lack  the  proper  amount  of  cubic 
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feet  of  air-space  necessary  to  insure  health;  and  are,  by 
virtue  of  overcrowding,  thrown  into  the  closest  possible 
contact.  A  considerable  percentage  of  those  in  jail  suffer 
with  tuberculosis.  But,  as  with  other  diseased  prisoners, 
no  attempt  is  made  to  segregate  them  from  the  healthy; 
and  here,  living  in  filth,  with  little  fresh  air  and  much 
overcrowding,  they  exist  amid  conditions  which  are  ideal, 
not  only  for  the  quick  progress  of  the  disease  in  them- 
selves, but  also,  for  spreading  it  to  others  who  have  until 
then  escaped  it. 

I  have  always  regarded  the  county  jail  at  Wichita, 
Kansas,  as  one  of  the  worst  three  I  have  ever  seen,  the 
two  others  being  in  Charleston,  South  Carolina,  and 
Grafton,  West  Virginia.  The  jail  at  Wichita  is  extremely 
old,  and  of  a  design  which  was  obsolete  twenty  years  ago. 
So  far  as  I  can  recall  at  the  moment,  there  are  only  two 
or  three  other  jails  of  similar  design  in  the  United  States. 
Each  cell  is  practically  triangular  in  shape ;  the  cells  are 
placed  in  a  revolving  cylinder,  which  is  turned  with  a 
lever.  When  a  prisoner  is  admitted,  he  goes  up  a  runway 
into  the  cell.  By  revolving  the  entire  cylinder,  nearly  all 
the  cells  are  turned  toward  a  wall,  apparently  in  order 
to  increase  the  difficulty  of  escape.  A  prisoner  may  go  to 
bed  at  night  with  his  cell  door  facing  the  east,  and  wake 
up  with  it  facing  the  west,  if  the  cylinder  was  turned  dur- 
ing the  night  to  admit  a  new  prisoner.  The  human  refuse 
was  carried  into  a  trough  at  the  base  of  the  cylinder, 
where  it  was  sometimes  allowed  to  remain  as  long  as  a 
week  at  a  time.  Protests  of  the  prisoners  became  so  bit- 
ter and  insistent,  that  the  jailers  were  forced  to  take 
cognizance  of  it ;  so  they  finally  abandoned  the  use  of 
these  triangular  horrors,  and  permitted  the  prisoners  to 
occupy  cots  in  every  nook  and  corner  of  the  jail  where 
there  was  sufficient  room  to  place  one. 

The  jail  accommodated  about  twelve  prisoners;  but 
there  were  thirty-one  Federal  prisoners  in  confinement 
there  on  my  last  visit  to  this  institution, — twenty-eight 
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of  them  being  "wobblies,"  and  the  other  'three  "bootleg- 
gers,"— to  say  nothing  of  several  state  prisoners.  These 
thirty-one  men,  crowded  into  a  room  designed  to  hold 
twelve,  had  for  shelter  a  roof  which  leaked  in  a  dozen 
places  and  supplied  the  floor  with  unhealthy  little  pools 
of  water.  The  jail  was  inadequately  heated,  and  the  pris- 
oners suffered  frightfully  when  the  weather  was  cold. 
The  bedding  was  never  washed.  Some  of  the  blankets 
were  so  black  that  it  was  impossible  to  tell  what  their 
original  color  had  been. 

In  addition,  the  place  swarmed  with  rats  of  the  large 
sewer  variety,  which  ran  across  the  prisoners'  faces  as 
they  slept  and  generally  tormented  them  almost  beyond 
endurance.  The  floor  was  littered  with  filth  and  rubbish, 
with  papers,  remnants  of  decaying  food,  and  every  imag- 
inable kind  of  trash,  and  from  it  all  arose  a  nauseating 
stench.  The  bathtub  was  covered  with  a  crust  of  dirt  and 
filth  a  quarter  of  an  inch  thick.  Both  the  sheriff  and  the 
jailer  freely  admitted  that  the  jail  was  filthy  from  top  to 
bottom,  but  made  this  statement  in  the  same  tone  in  which 
they  would  have  commented  upon  the  weather. 

This  "no-business-of-mine"  attitude  on  the  part  of 
jailers  is  often  carried  to  an  amusing  length,  and  my  mind 
goes  back  to  an  hilarious  day  that  I  spent  in  Jackson, 
Kentucky.  Jackson  is  the  county  seat  of  "Bloody  Breath- 
itt," the  darkest  and  bloodiest  of  all  the  dark  and  bloody 
feud  counties  of  this  State.  It  is  in  one  of  the  most  inac- 
cessible parts  of  Kentucky,  and  the  neighborhood  is  so 
hilly  that  I  do  not  believe  there  is  a  single  automobile  in 
the  entire  county,  the  chief  methods  of  locomotion  being 
by  mule  or  on  horseback.  The  jailer  at  this  place  was 
called  "Smoky"  by  the  prisoners.  Smoky  was  so  good- 
hearted  and  indifferent  that  he  not  only  did  not  care  what 
the  prisoners  did  inside  the  jail,  but  had  no  concern  what- 
ever with  what  they  did  on  the  outside.  Any  man  who 
wanted  to  get  out  for  three  or  four  days  to  visit  his  fam- 
ily was  cheerfully  granted  that  permission.    If  some  of 
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them  failed  to  come  back,  as  several  did,  why  it  was 
simply  considered  too  bad  that  some  men  had  such  poor 
memories.  If  a  prisoner  wanted  to  cross  the  river,  half 
a  mile  away,  to  get  whiskey  which  had  been  shipped  in 
to  him,  he  was  allowed  to  go.  It  actually  happened  that 
prisoners,  who  were  supposed  to  be  serving  sentence,  got 
full  of  liquor  and  irascibility,  and  were  placed  under 
arrest  by  the  town  police.  So,  technically  speaking  at 
least,  they  were  placed  in  jail  while  they  were  still  in  jail. 

I  protested  to  Smoky  about  allowing  the  prisoners 
outside.  He  replied  that  there  was  a  deputy  with  a  gun, 
who  watched  them.  Upon  being  asked  where  this  dep- 
uty was,  Smoky  said  that  he  was  on  the  other  side  of  the 
jail. 

While  we  were  talking,  a  "prisoner"  walked  up  to  us 
and  said,  "Lemme  have  the  key,  Smoky";  which  Smoky 
obligingly  did.  In  a  very  matter-of-fact  way  the  prisoner 
walked  over  to  the  jail,  unlocked  the  door,  let  himself  in, 
locked  it  after  him,  and  in  a  few  minutes  appeared  at  the 
window  and  threw  the  key  down  to  Smoky,  who  uncon- 
cernedly picked  it  up  as  if  nothing  unusual  had  happened. 

A  notable  feature  of  Kentucky  jails  is  the  prevalence 
of  "Kangaroo  courts,"  an  organization  for  maintaining 
discipline  which  some  jailers  permit  the  prisoners  to  form 
among  themselves.  They  make  the  rules  and  enforce 
them,  and  it  must  be  said  that  in  the  majority  of  cases 
they  do  not  temper  justice  with  mercy.  It  is  one  way 
which  some  of  the  more  indolent  jailers  have  of  relieving 
themselves  of  all  responsibility  for  discipline. 

Where  there  is  a  fairly  high  class  of  prisoners  in  the 
jail,  and  the  jailer  is  indifferent,  a  Kangaroo  court  may 
be  a  very  distinct  benefit,  as  the  prisoners  will  make  and 
enforce  rules  concerning  cleanliness  and  sanitation,  pre- 
venting the  throwing  of  food  on  the  floor,  spitting,  and 
other  unclean  habits.  But  in  most  cases  the  Kangaroo 
court  itself  is  composed  of  prisoners  of  an  unusually 
brutal  type. 
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In  such  jails  the  life  of  anyone  who  is  not  himself  a 
member  of  the  court  is  one  of  misery  and  persecution. 
The  court  levies  ridiculous  fines  for  imaginary  offenses, 
and  carries  out  its  edicts  with  cruelty  and  callous  indif- 
ference. 

Ill 

Let  us  continue  our  random  flight. 

The  jails  of  Pennsylvania,  with  few  exceptions,  are 
very  old ;  and  while  perhaps  a  little  better  on  the  average 
than  in  many  states,  are  still  far  from  being  suitable  for 
habitation  by  human  beings.  They  are  dungeons  almost 
without  exception,  with  cages  for  cells.  Nearly  all  have 
little  if  any  work  for  the  prisoners,  and  the  majority  give 
no  fresh  air  whatsoever,  and  little,  if  any,  exercise. 

The  jail  at  Philadelphia,  known  as  the  Moyamensing 
Prison,  although  very  old,  is  well  kept.  The  jail  at  Pitts- 
burgh is  exceptionally  good,  so  far  as  its  physical  features 
are  concerned;  b,ut  both  here  and  at  Philadelphia  there 
is  the  same  idleness  that  prevails  generally  throughout 
the  country.  The  warden  at  Pittsburgh  is  very  compe- 
tent. He  understands  his  duties  thoroughly,  and  person- 
ally sees  to  it  that  his  orders  are  obeyed.  He  has  been 
there  over  twenty  years,  which  fact  no  doubt  accounts  in 
a  measure  for  the  efficient  administration,  since  the  insti- 
tution reaps  the  benefit  of  his  experience.  Conditions  are, 
as  a  rule,  less  satisfactory  in  cities  where  the  jailer  is 
changed  with  every  change  of  administration. 

But  a  very  bad  feature  in  Pennsylvania  is  the  fee  sys- 
tem of  compensating  jailers,  which  still  exists  in  many 
counties  in  that  state.  Instead  of  being  paid  a  salary,  the 
jailer  is  given  a  certain  sum  a  day  to  feed  the  prisoners  in 
his  charge,  retaining,  as  part  of  his  compensation,  such 
portion  of  his  allowance  as  is  not  paid  out  in  food  for  the 
prisoners.  For  instance,  if  a  jailer  receives  fifty  cents 
per  day  per  prisoner  and  has  a  daily  average  of  fifty  pris- 
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oners  in  his  jail,  he  will  get  $25  to  pay  for  food.  Every 
cent  that  he  does  not  pay  out  for  food  goes  into  his  own 
pocket.  A  more  vicious  system  it  would  be  impossible  to 
conceive — that  of  one  man  lining  his  own  pockets  in  the 
same  degree  in  which  he  withholds  food  from  another. 

Pennsylvania  is  not  the  only  state  in  the  Union  which 
has  the  fee  system  of  compensating  jailers.  There  are 
many  others,  including  Kentucky,  Georgia,  North  Caro- 
lina, Virginia,  Rhode  Island,  Missouri,  Iowa,  Minnesota, 
Tennessee,  Arkansas,  Ohio,  Indiana,  and  Florida.  It  is 
uniformly  vicious  wherever  it  is  in  vogue.  I  know  of  some 
places  in  the  country  where  jailers  or  sheriffs  have  made 
as  much  as  fifteen  and  twenty  thousand  dollars  in  a  year 
from  the  feeding  of  prisoners — or  the  non-feeding  of 
them. 

But  the  climax  of  criminal  indifference  is  reached  in 
Indiana's  care  of  insane  persons  who  become  state 
charges.  Of  course,  only  an  extremely  small  percentage 
of  such  persons  is  even  charged  with  crime.  Under  the 
Indiana  law  insane  persons  must  first  be  committed  to 
the  county  jails,  until  the  necessary  legal  steps  can  be 
taken  for  commitment  to  a  hospital,  and  room  made  for 
them  there.  The  Indiana  State  Board  of  Charities  de- 
clares : — 

Some  states  have  made  such  provision  for  their  insane  that 
they  can  be  admitted  at  once  to  a  state  hospital.  Indiana  has  not 
done  this.  Necessary  legal  steps  for  commitment  (to  a  hospital) 
are  often  a  slow  and  tedious  process,  and  all  the  time  the  patient's 
chances  of  ultimate  recovery  lessen.  Usually  there  are  from 
fifty  to  seventy  insane  persons  in  the  county  jails  at  a  time.  In 
the  last  ten  years  the  whole  number  admitted  has  averaged  935 
annually.  This  year  (1920)  892  insane  were  admitted.  [The  italics 
are  mine.] 

It  says,  further: — 

Attention  is  again  called  [note  the  "again"]  to  the  deplorable 
practice  of  caring  for  the  insane  in  county  jails.  In  several  jails 
one  or  more  insane  were  found.  Seven  insane  men  were  found 
in  the  Madison  County  .Tail.  Several  of  them  had  been  there  for 
many  months,  and  one  for  two  years.    These  men  were  confined 
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on  the  second  floor,  without  supervision  or  special  care.    There 
was  no  provision  for  locking  up  any  who  became  violent. 

In  other  words,  during  ten  years  there  have  been 
9,350  insane  persons  confined  in  the  county  jails  of  Indi- 
ana, as  the  Board  itself  says,  many  of  them  for  months 
and  even  years  at  a  time,  with  no  attempt  whatever  to 
treat  them,  and  no  adequate  facilities  even  for  restrain- 
ing them.  During  this  time  "the  patient's  chances  of  ulti- 
mate recovery  lessen."  And  if  an  insane  person  should 
die  under  such  treatment?  Under  the  law  every  man  is 
held  responsible  for  the  natural  and  probable  conse- 
quences of  his  acts.  Is  a  state  then  permitted  to  engage 
freely  in  the  very  same  acts  for  which  it  so  vigorously 
prosecutes  the  individuals  composing  it? 

Let  us  jump  to  Missouri.  From  St.  Louis  on  the  east, 
to  Kansas  City  on  the  west,  I  doubt  if  there  are  five 
county  jails  that  could  be  described  as  being  even  in  fairly 
decent  condition.  There  are  approximately  115  county 
jails  in  the  state,  and  of  these  at  least  a  hundred  reek 
with  the  odors  of  leaky  plumbing,  or,  what  is  far  worse, 
with  odors  that  result  from  having  almost  no  plumbing. 
Almost  without  exception,  from  one  end  of  the  state  to 
the  other,  they  are  unspeakably  dirty  and  unsanitary, 
swarming  with  vermin,  frightfully  overcrowded,  and  gen- 
erally so  atrocious  that  it  is  hard  to  believe  that  they  are 
meant  to  house  human  beings.  Classification  of  any  kind, 
except  of  the  sexes  and  the  negro  and  white  races,  is  an 
unheard-of  thing. 

Cells  are  dark,  unsanitary,  and  unfit  for  anyone  to  live  in. 
Therefore,  it  is  the  rule  to  permit  all  prisoners  to  mingle  freely 
in  the  open  spaces  between  cells.  Not  long  ago  I  visited  a  jail 
in  one  of  the  wealthiest  counties  of  the  state,  where  eighteen 
prisoners  were  occupying  three  cells ;  and  near  these,  in  a  corner 
of  the  cell,  was  an  insane  prisoner  who  had  been  confined  five 
days.  Of  the  eighteen  prisoners,  six  were  boys  under  the  age  of 
eighteen.  Black  and  white,  sick  and  well,  the  prisoners  awaiting 
trial  were  all  crowded  together.  The  cells  were  so  dark  that  I 
stumbled  over  two  boys  lying  on  the  floor.  They  were  in  the  same 
cell  with  a  sick  man ;  and  but  a  few  days  before  a  man  had  died 
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there  with  pneumonia,  presumably  contracted  in  the  jail.  Under 
such  conditions  these  prisoners  had  lived  for  weeks,  with  an  air- 
space of  67  cubic  feet  that  should  have  been  500. 

This  is  from  a  report  of  their  own  State  Board  of 
Charities  and  Corrections,  made  in  the  early  part  of  1914. 
1914,  you  say !  Yes,  and  the  same  conditions  still  exist 
in  the  vast  majority  of  the  jails  of  the  state — the  same 
conditions,  with  the  further  deterioration  of  eight  years' 
use. 

On  one  occasion,  the  bills  that  the  Government  was 
receiving  for  medical  attendance  on  Federal  prisoners  at 
Kansas  City  became  so  high  that  I  was  sent  on  to  investi- 
gate. The  physician  employed  to  treat  Federal  prisoners 
told  me  he  was  having  particular  trouble  in  the  treatment 
of  morphine  addicts.  According  to  his  own  statement, 
"the  jail  was  a  sieve  through  which  narcotics  poured." 
Just  a  few  days  before,  the  friend  cf  a  prisoner  brought 
him  a  box  of  ice  cream.  The  jailer  stuck  a  spoon  in  it  and 
discovered  a  large  package  of  morphine. 

The  narcotic  addicts  are  known  among  the  prisoners 
as  "hopheads"  and  "snowbirds,"  while  the  use  of  drugs 
is  rather  tersely  described  by  them  as  "doing  your  bit  on 
a  pill."  Their  methods  of  obtaining  narcotics  while  con- 
fined are  as  ingenious  as  they  are  surprising.  One  of  the 
more  common  practices  is  to  endeavor  to  have  their 
friends  or  relatives  hand  the  drug  to  them  concealed  in 
some  article  of  food,  on  visiting  day.  I  have  on  many 
occasions  seen  apples,  oranges,  and  bananas  loaded  with 
morphine.  They  had  been  so  cleverly  hollowed  out  and 
put  to-gether  again  that  it  was  well-nigh  impossible  to  de- 
tect it.  There  is  no  question  that  the  less  experienced 
officials  very  often  have  these  tricks  "put  over"  on  them. 

Of  course,  many  articles  which  prisoners  are  allowed 
to  receive  are  sent  to  them  through  the  mail.  These 
packages  are  supposed  to  be  examined  by  the  officials ; 
but  here,  too,  new  tricks  are  tried,  which  very  often  suc- 
ceed.    Large  quantities  of  cocaine  have  been  discovered 
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in  the  heels  of  slippers,  which  had  been  removed,  hollowed 
out,  and  replaced.  It  is  just  as  necessary  to  examine 
closely  the  envelope  or  wrapper  as  it  is  to  examine  the 
contents  of  a  package.  A  small  quantity  of  cocaine  is 
often  placed  by  a  prisoner's  friend  under  the  postage 
stamp  of  the  letter  which  he  sends  him,  or  in  a  paper 
pocket  made  inside  the  envelope.  "Trusties,"  too,  whose 
duties  take  them  outside  the  institution,  must  be  watched. 
Every  penitentiary  has  some  of  these  "outside  trusties." 
Frequent  "fanning"  or  "frisking"  (as  the  prisoner  des- 
ignates searching)  of  the  trusties  themselves  is  necessary 
if  they  are  to  be  kept  from  bringing  in  narcotics.  Very 
often  prisoners  obtain  them  through  teamsters  and  other 
civilians,  whose  duties  take  them  inside  the  institution. 
And  I  am  sorry  to  say  that  it  is  even  necessary,  in  a 
greater  number  of  cases  than  one  would  think,  to  watch 
some  of  the  guards  as  much  as  the  prisoners.  Frequently 
I  have  had  to  cause  the  dismissal  of  officers  who  had  per- 
mitted themselves  to  be  used  as  a  channel  between  the 
prisoners  and  the  outside  world.  This  method  of  intro- 
ducing contraband  is,  of  course,  the  most  difficult  to 
detect.  The  foregoing,  and  other  similarly  secret  chan- 
nels, constitute  the  prison  "underground." 

The  lengths  to  which  the  drug  addicts  go  to  get  some 
of  their  favorite  "dope"  are  not  difficult  to  understand, 
when  one  has  seen  the  heart-breaking  condition  in  which 
some  of  them  are  received.  I  have  seen  men  whose  nor- 
mal weight  was  150  or  160  pounds  weigh  85  or  90  when 
they  were  received  in  jail.  When  the  drug  is  taken  away, 
without  any  compensatory  treatment,  the  torture  the  vic- 
tims go  through  is  indescribable ;  and  even  with  treatment 
they  suffer  considerably.  I  have  on  many  occasions  seen 
them  lying  on  the  floor  of  their  cells  screaming  in  agony. 

To  take  drugs  suddenly  and  entirely  away  from  such 
creatures  without  giving  them  some  compensatory  treat- 
ment is  to  plunge  them  into  hell;  yet  in  a  great  many 
institutions  the  drug  is  taken  away  immediately,  and 
11 
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nothing  whatever,  except  possibly  some  mild  sedative,  is 
given.  This  is  because  in  many  jails,  particularly  the 
smaller  ones,  the  local  physician  has  no  knowledge  what- 
ever concerning  the  treatment  of  these  unfortunates. 
Fully  seventy-five  per  cent  of  them  have  never  even 
heard  of  the  Towne-Lambert  or  of  other  well-known 
treatments,  the  base  of  which  is  hyoscin.  A  prisoner 
placed  under  this  drug  for  forty-eight  hours  or  so  loses 
his  taste  for  narcotics  entirely,  and  undergoes  almost  no 
suffering.  I  am  very  much  in  favor  of  taking  the  drug 
away  absolutely,  but  of  giving  some  treatment  to  relieve 
the  intense  suffering  that  follows. 

Conditions  in  the  jails  of  the  larger  towns  and  cities 
in  West  Virginia  are  disgraceful.  To  make  the  round  of 
them  is  to  go  through  a  monotonous  repetition  of  filthy 
pest  holes  and  breeding  places  of  crime  and  disease. 
From  Wheeling  to  Welch,  and  from  Martinsburg  to 
Huntington,  there  is  little  if  any  choice. 

The  jail  at  Welch,  West  Virginia,  I  visited  late  at 
night,  as  I  had  a  comparatively  short  time  to  stay.  The 
prisoners  were  all  asleep,  and  it  was  with  a  lantern  that 
the  jailer  took  me  along  the  row  of  cells.  In  one  into 
which  he  flashed  his  light  I  saw  a  prisoner  about  forty- 
five  years  of  age,  whose  face  indicated  that  he  had  run 
the  gamut  of  dissipation,  actually  occupying  the  same 
bunk,  or  hammock,  with  a  boy  who  was  not  over  sixteen 
years  of  age.  What  can  one  expect  of  prisoner  possibil- 
ities when  conditions  such  as  this  are  allowed  to  exist? 

As  compared  with  the  jails,  the  penitentiaries  of  the 
country  have  made  tremendous  strides  during  the  past 
fifteen  years.  There  are  some  of  them,  it  is  true,  which 
are  so  old  that  it  is  well-nigh  impossible  to  use  the  mod- 
ern and  more  advanced  methods  of  administration.  But 
even  in  most  of  these  an  honest  effort  is  being  made  to 
keep  them  in  as  good  condition  as  their  age  will  permit, 
and  to  apply  such  modern  methods  as  are  possible,  in  spite 
of  the  handicaps. 
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Occasionally  something  occurs  which  shows  that  here 
and  there  one  is  still  being  conducted  as  most  of  them 
were  some  fifty  or  seventy-five  years  ago.  Such  an  one 
I  found  the  Maryland  Penitentiary  of  Baltimore,  when 
I  made  an  investigation  of  that  institution  during  the  fall 

of  1920. 

Among  very  many  other  things  I  discovered  that 
assault  and  battery,  such  as  would  have  brought  long 
terms  to  offenders  on  the  outside,  was  being  practised 
daily  on  the  prisoners.  It  was  most  often  done  by  a 
former  deputy  warden, — a  pacific  weakling  of  some  two 
hundred  and  twenty-five  pounds, — and  a  guard  some- 
times called  by  the  prisoners  the  "Blackjack  King."1 

IV 

One  of  the  chief  causes  of  the  conditions  existing  in 
our  jails  and  prisons  today  is  that  in  so  many  cases  the 
men  selected  to  conduct  the  institutions,  as  well  as  their 
subordinates,  are  entirely  untrained  for  their  positions. 

The  heads  of  such  institutions  must  be  men  of  some 
education  and  understanding,  and  it  is  absolutely  neces- 
sary that  not  only  they,  but  also  the  rank  and  file,  should 
be  trained  for  their  positions. 

On  the  one  hand,  the  new  warden  is  surrounded  by 
young  persons  just  starting  on  the  downward  path,  and 
in  the  formative  stage  of  their  career,  to  whom  a  little 
sympathetic  understanding  and  kindly  advice  from  those 
in  authority  may  mean  the  beginning  of  an  honest  life. 
On  the  other  hand,  he  has  to  deal  with  the  most  vicious, 
resourseful,  and  determined  criminals,  quick  to  take  ad- 
vantage of  the  slightest  opportunity  to  "beat  the  game." 

'In  the  case  of  one  prisoner,  the  deputy  warden,  feeling  the  need  of 
exerci^  one  dav  and  the  prisoner  being  in  a  punishment  cell  at  the  time, 
decided  he  would  punch  him  a  little  instead  of  a  bag.  He  therefore  went  to 
the  cell,  bravely  accompanied  by  three  other  men  and  told  the  prisoner  to 
come  out.  While  the  other  three  held  him,  the  deputy  warden  pummeled 
him  to  his  heart's  content.  It  should  be  added  that  the  prisoner  weighed 
125  pounds,  and  the  deputy  225.  As  might  have  been  anticipated,  the  bout 
ended  for  the  prisoner  in  a  badly  bruised  nose,  several  knocked-out  teeth, 
and  a  head  split  open  behind  the  left  ear. 
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Of  the  latter  class  many  are  abnormal  or  subnormal,  and 
it  includes  every  shade  of  degeneracy  and  vice. 

Besides  the  better-known  forms  of  crime  and  criminal 
temperaments,  he  has  to  contend  with  the  whole  tribe 
of  sexual  perverts,  who  constitute  one  of  the  real  prob- 
lems of  every  penal  institution.  Here  the  new  guard  or 
warden  even  though  sophisticated  and  worldly  wise  in  the 
ordinary  acceptation  of  those  terms,  is  confronted  with  a 
class  concerning  the  existence  of  which  'he  usually  had 
only  the  slightest  previous  knowledge,  if  indeed  he  had 
any  at  all.  Besides  the  various  types  of  sexual  pervert, 
there  is  the  moron,  high,  low,  and  intermediate,  the  cretin, 
the  mattoid,  and,  in  fact,  every  conceivable  variety  of 
abnormality  or  subnormality.  Added  to  these,  of  course, 
there  are  the  plain  dyed-in-the-wool  criminals  and  scoun- 
drels, who  would  rather  go  crooked  than  straight,  and 
would  kill  their  own  mothers  if  it  would  redound  in  any 
way  to  their  own  advantage. 

It  is  into  this  seething  cauldron  that  the  new  warden 
is  projected,  and  any  new  official  is  legitimate  prey  for 
every  scheme  and  artifice,  every  deception  and  trick, 
which  may  have  been  old  to  the  criminal  classes  for 
countless  years,  but  which  are  always  new  to  him.  The 
inevitable  reaction  takes  place.  At  the  end  of  a  year  or 
two,  after  he  has  found  that  this  vicious  class  has  de- 
ceived and  imposed  upon  him,  has  taken  advantage  of 
every  trust  reposed  in  it,  has  construed  every  privilege  as 
a  right  and  every  liberty  as  license,  the  bewildered  and 
disillusioned  official  entirely  loses  sight  of  the  human  ele- 
ment and  looks  upon  every  man  or  woman  in  his  charge, 
whether  young  or  old,  convicted  or  unconvicted,  as  an 
utterly  hopeless  scoundrel,  who  is  not  entitled  to  any 
more  consideration  than  a  beast.  He  entirely  loses  sight 
of  the  other  class — the  smaller  class  it  is  true,  but  never- 
theless sufficient  in  numbers  many  times  over  to  justify 
efforts  at  reclamation.  It  follows,  then,  as  a  matter  of 
course,  that  every  rule  of  discipline  and  every  method  of 
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administration  are  designed,  not  to  help  the  smaller  class, 
of  whom  something  might  possibly  be  made,  but  to  hold 
in  check,  for  the  time  being,  the  more  vicious  class.  By 
slow  evolution  the  new  official  comes  to  feel  that  his  only 
duty  is  to  see  that  prisoners  do  not  escape. 

The  State  of  Michigan  is  an  encouraging  illustration 
of  what  a  state  can  do  toward  remedying  conditions  in 
its  penal  institutions.  Michigan,  like  a  very  few  other 
states  in  the  Union,  has  a  law  under  which  the  State 
Board  of  Charities  and  Corrections  can  condemn  and 
close  institutions  which  are  unfit,  after  first  giving  the 
offending  county  an  opportunity  to  make  necessary  im- 
provements. This  Board  can  even  institute  mandamus 
proceedings  to  compel  the  county  to  take  action.  Michi- 
gan also  makes  a  particular  effort  to  separate  the  juve- 
niles from  the  older  offenders.  It  is  instructive  to  note 
that  community  indifference  is  such  that  the  Board  has 
more  than  once  been  compelled  to  resort  to  the  courts 
to  force  certain  counties  to  remedy  conditions  which  had 
been  repeatedly  brought  to  the  attention  of  the  county 
authorities. 

This  Board  is  doing  a  splendid  work,  and  the  law 
empowering  it  is  a  step  in  the  right  direction.  But  even 
so,  do  not  think  that  the  jails  of  Michigan  are  all  models, 
because,  notwithstanding  the  fact  that  the  Board  has  been 
in  existence  many  years,  many  jails  are  still  dirty,  out  of 
date,  and  unsanitary,  with  no  proper  facilities  for  the 
temporary  detention  of  the  insane.  The  jail  at  Detroit, 
for  instance,  because  of  the  city's  phenomenal  growth, 
has  been  greatly  over-crowded  for  a  long  time.  Several 
years  ago  it  was  condemned  by  the  Michigan  Board,  but 
no  new  jail  has  as  yet  been  built.1 

Idleness  is  still  the  prevailing  condition,  both  in  Michi- 
gan jails,  and  in  others  that  are  well  kept.     The  Cook 

1In  spite  of  these  variations,  Michigan  is  indeed  to  be  congratulated. 
So  far  so  good.  But,  as  will  be  explained  later  on,  decent  physical  condi- 
tions are  only  ten  per  cent  of  the  jail  problem.  The  great  curse  is  idleness, 
and  this  curse  Michigan  has  not  lifted,  so  far.  There  is  a  great  chance  here 
for  national  leadership,  for  such  idleness  in  the  jails  is  country-wide. 
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County  jail  at  Chicago,  a  very  large  jail,  accommodating 
several  hundred  prisoners,  is  a  striking  illustration.  Dur- 
ing the  day  the  prisoners  are  turned  out  in  the  corridors 
between  the  rows  of  cells.  The  jail  is  not  clean,  although 
it  is  considerably  better  kept  than  most  of  the  jails  in  the 
country.  But  one  look  at  these  corridors  during  the  day 
time,  when  all  the  prisoners  are  out,  will  bring  home  to 
you  with  great  force  just  what  the  idleness  in  our  jails 
means.  With  the  exception  of  a  few  who  work  in  the 
kitchen  and  around  the  jail,  no  prisoner  does  any  work, 
from  the  day  he  is  received  until  he  leaves.  At  a  conserv- 
ative estimate,  the  value  of  the  labor  here  wasted  is,  per- 
haps, between  a  half  million  and  a  million  dollars  a  year. 
But  economic  loss  through  the  mental,  moral,  and  phys- 
ical stagnation  of  the  prisoners  cannot  be  counted  in  dol- 
lars. It  is  incalculable.  To  look  into  these  corridors  and 
see  the  hundreds  of  well-set-up  and  able-bodied  men  loll- 
ing around,  doing  nothing  except  exchanging  stimulating 
tales  of  criminal  adventures  and  becoming  more  profi- 
cient in  crime,  is  enough  to  make  one  despair  of  any  solu- 
tion of  the  criminal  problem  while  idleness  continues. 

All  that  has  been  said  concerning  jails  here  and  there, 
in  Louisiana,  Arizona,  and  Illinois,  in  Indiana,  Missouri, 
and  in  Pennsylvania,  and  in  Maryland  and  West  Virginia 
and  Kansas,  may  be  said  with  slight  variations  concerning 
those  in  the  great  majority  of  the  other  states  in  the 
Union. 

As  they  stand  at  present,  the  jails  in  the  United  States 
are  melting-pots.  Into  them  are  thrown  helter-skelter  the 
old,  the  young,  the  guilty,  the  innocent,  the  diseased,  and 
the  healthy,  there  to  be  mixed  with  the  further  ingredi- 
ents of  filth,  cold,  stagnant  air,  and  bad  plumbing,  and  all 
brought  to  a  boil  by  the  fires  of  complete  idleness.  Only 
the  strongest  material  can  resist  the  fusion. 

Less  than  ten  per  cent  of  the  jails  in  the  United  States 
employ  matrons  to  care  for  the  female  prisoners.  In 
the  remaining  ninety  per  cent  the  male  jailers  have  at  all 
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times  free  and  unrestricted  access  to  the  women's  quar- 
ters ;  and  I  have,  not  once,  nor  a  dozen  times,  but  actually 
upon  hundreds  of  occasions,  seen  jailers  walk  through  the 
women's  quarters  without  even  the  formality  of  announc- 
ing their  presence,  taking  it  quite  as  a  matter  of  course, 
whether  the  women  were  fully  dressed,  half  dressed,  or 
scarcely  dressed  at  all. 

Girls  of  twelve  and  fourteen  years  of  age  are  confined 
in  the  same  room  with  abandoned  prostitutes  and  with 
older  women  who  have  fallen  into  degradation.  Some  of 
the  younger  girls  are  by  no  means  hardened  or  cursed 
with  an  incurable  criminal  propensity,  but  there  are 
among  them  many  who  would  be  easily  amenable  to  sug- 
gestion and  discipline.  Their  minds  are  still  in  a  forma- 
tive state,  and  they  listen,  of  course,  to  stories  of  crimes, 
related  with  all  the  embellishments  with  which  typical 
criminals,  the  vainest  class  on  earth,  love  to  surround 
their  anecdotes.  They  emerge  mentally  polluted  and  be- 
yond redemption,  firmly  convinced  that  everyone  is 
"crooked,"  and  that  those  in  jail  are  merely  the  few 
unfortunates  who  have  been  caught. 


It  seems  to  me  very  clear  that,  if  we  are  to  reduce 
danger  to  the  community  and  check  the  tremendous  social 
and  economic  loss  due  to  crime,  we  must  first  reform  the 
jails. 

First  of  all,  they  should  be  kept  clean.  If  there  is 
any  excuse  for  other  existing  evils,  there  cannot  be  a 
shadow  of  justification  for  filth  and  vermin.  Every  jail 
should  have  a  sufficient  number  of  shower-baths — not 
tubs — and  a  sufficient  amount  of  hot  water  at  all  times. 
It  is  unjust  to  compel  a  large  number  of  prisoners  to  use 
one  tub  both  for  washing  clothes  and  for  bathing  pur- 
poses. It  is  equally  unjust  to  expect  them  to  use  cold 
water   for  bathing  purposes   in  the   middle   of   winter. 
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Many  persons  are  physically  unable  to  take  a  cold  bath 
at  any  time.  And  the  use  of  one  tub  is  exceedingly  bad, 
even  if  there  is  plenty  of  hot  water,  and  if  it  is  not  used 
for  laundry  purposes. 

Every  prisoner  should  be  compelled  to  take  a  bath 
immediately  on  his  arrival,  and  at  regular  intervals  of  at 
least  once  a  week  thereafter.  Not  five  per  cent  of  the 
jails  of  the  country  have  compulsory-bathing  rules.  If 
the  prisoner  is  found  to  have  vermin,  he  should  be  at 
once  separated  from  the  others.  His  clothes  should  be 
fumigated  and,  if  in  good  condition,  again  given  him  to 
wear.   If  not,  he  should  be  furnished  with  an  outfit. 

Of  course,  it  goes  without  saying  that  the  over- 
crowding prevalent  in  so  many  jails  should  be  imme- 
diately discontinued,  and  every  prisoner  allowed  the 
amount  of  cubic  space  which  physicians  hold  necessary 
to  health.  This  is  now  the  exception  instead  of  the  rule. 
And  that  the  heating  should  be  sufficient,  and  the  plumb- 
ing modern  and  in  good  repair,  is  too  obvious  to  require 
comment.  Leaky  plumbing  and  the  foul  odors  which  ac- 
company it  are  certainly  not  conducive  to  health  under 
the  best  circumstances ;  but  when  you  couple  these  with 
improper  ventilation,  you  provide  indeed  a  good  foothold 
for  all  kinds  of  disease. 

The  most  elementary  considerations  of  humanity  seem 
to  call  for  the  complete  segregation  of  all  prisoners  suf- 
fering with  infectious  and  contagious  diseases.  Each 
prisoner,  on  arrival,  should  be  thoroughly  examined  by  a 
competent  physician.  If  found  to  be  suffering  with  a 
communicable  disease,  he  should  be  kept  away  from  the 
other  prisoners  until  he  is  well,  meanwhile  being  given 
proper  treatment.  Every  jail  should  have  a  hospital  room 
for  this  purpose.    Not  one  in  fifty  has  it  now. 

It  is  inexcusable  to  confine  with  others  those  who  are 
suffering  with  communicable  diseases.  At  a  conservative 
estimate,  I  should  say  that  in  three  thousand  of  the 
thirty-five  hundred  county  jails  in  this  country,  no  effort 
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whatever  is  made  to  ascertain  if  a  prisoner  is  diseased  on 
his  arrival,  or  to  segregate  him  if  it  should  be  known  that 
he  is  suffering  with  a  contagious  ailment. 

Physicians  who  attend  jail  prisoners  should  make  a 
study  of  the  ailments  usual  among  them.  As  I  have  here- 
tofore stated,  very  few  such  physicians  have  even  an 
elementary  knowledge  of  the  treatment  of  narcotic 
addicts.  Their  bungling  causes  an  appalling  amount  of 
the  most  frightful  torture,  and  torture,  too,  that  is  easily 
preventable.  A  large  percentage  of  the  men  confined  in 
jail  are  narcotic  addicts. 

Segregation,  however,  should  not  be  confined  to  the 
sick.  Juveniles  of  both  sexes  should  be  separated  entirely 
from  the  older  prisoners.  It  is  not  enough  to  confine 
them  in  separate  cells.  They  should  be  in  a  separate  sec- 
tion, or  wing,  entirely  out  of  sight  and  hearing  of  the 
older  prisoners.  What  is  virtuously  called  segregation  of 
juveniles  in  some  jails  is  not  segregation  at  all,  but  merely 
physical  separation. 

Every  jail  should  have  a  matron  to  care  for  its  women 
prisoners,  and  should,  of  course,  have  entire  separation 
of  the  sexes.  The  male  jailer  should  be  admitted  into  the 
women's  quarters  only  in  the  presence  and  with  the  per- 
mission of  the  matron,  after  the  latter  has  assured  herself 
that  the  women  are  all  fully  dressed.  It  goes  without 
saying  that  the  younger  girls  should  be  segregated  from 
the  women,  as  the  younger  boys  are  from  the  men. 

While  an  attempt  is  made  occasionally,  here  and 
there,  at  one  or  more  of  the  forms  of  segregation  men- 
tioned above,  one  whole  important  phase  of  the  matter 
is  entirely  overlooked  nearly  everywhere.  This  is  the 
segregation  of  the  convicted  from  those  awaiting  trial. 
The  gross  injustice,  to  those  subsequently  proven  inno- 
cent, of  herding  them  in  with  the  guilty  is  one  of  the  out- 
rages which  the  state  perpetrates  upon  those  of  whom  it 
expects  at  all  times  the  most  upright  conduct. 

Another  unnecessary  injury  inflicted  upon  the  untried 
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is  the  practice  of  compelling  them  to  remain  in  jail  for  a 
long  period  of  time,  awaiting  trial.  It  is  not  at  all  un- 
usual to  allow  them  to  remain  in  jail  for  one,  two,  three, 
or  four  months,  and  sometimes  much  longer.  During  the 
war,  I  came  across  several  cases  in  which  the  prisoner 
had  been  in  jail  for  more  than  one  year  awaiting  trial. 

The  prisoners  should  be  given  some  exercise  daily, 
and  some  kind  of  recreation  at  least  once  a  week.  These 
are  not  luxuries :  they  are  necessities,  and  provide  a 
safety  valve  for  animal  spirits  which  everyone  requires. 

Do  not  think  this  is  "pampering"  prisoners.  Confine- 
ment in  a  penal  institution — that  is,  deprivation  of  liberty 
— is  sufficient  punishment  in  itself.  Neither  the  com- 
munity nor  the  prisoner  is  helped  by  the  addition  of 
mental  torpor  and  physical  inertia,  which  cannot  do  other 
than  undermine  health  and  character. 

At  least,  reading  matter  could  be  supplied.  This 
would  be  a  very  good  way  to  give  the  prisoner  something 
to  think  about  other  than  the  vainglorious  tales  of  crim- 
inal adventure  related  by  his  associates.  The  American 
Library  Association  would  find  a  worth  while  field  if  they 
would  turn  their  attention  toward  the  jails  of  the  country. 

I  have  personally  known  Federal  judges  to  be  swept 
off  their  feet  with  astonishment  when  told  of  the  condi- 
tions existing  in  jails  to  which  for  many  years  they  had 
been  sentencing  prisoners.  Every  judge  should  visit,  at 
least  once  a  year,  each  institution  to  which  he  sends  pris- 
oners, and  should  make  these  visits  at  unexpected  times, 
so  that  the  officials  will  not  have  an  opportunity  to  "set 
the  stage." 

By  all  means  abolish  the  fee  system  of  feeding  prison- 
ers. Prisoners  should  be  fed  at  actual  cost,  and  no  official 
should  be  allowed  to  receive  one  cent  of  profit  from  such 
feeding. 

But  far  more  disastrous  to  the  prisoners  and  to 
society  than  all  the  evils  discussed  above,  is  the  curse  of 
idleness.  There  are  at  all  times  anywhere  from  two  hun- 
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dred  to  three  hundred  thousand  persons  confined  in  the 
jails  of  the  United  States.  Whether  confined  for  a  day, 
a  month,  a  year,  or  fifteen  years,  they  are  kept  in  utter 
and  complete  idleness. 

The  economic  loss  to  the  individual  and  to  the  state, 
the  mental  and  physical  stagnation,  and  the  moral  pollu- 
tion which  inevitably  follow  in  the  wake  of  the  man  who 
has  nothing  to  do,  daily  take  their  relentless  toll  in  the 
jails. 

Work  of  any  kind  should  naturally  carry  with  it  a 
system  of  reasonable  compensation  for  the  prisoners.  It 
can  scarcely  be  expected  that  this  compensation  would  be 
as  much  as  that  paid  to  workers  in  similar  occupations 
on  the  outside ;  but  it  should  certainly  be  sufficient  to  per- 
mit the  prisoner  to  accumulate  in  two  or  three  months  a 
sufficient  amount  of  money  to  float  himself  when  he  gets 
out,  until  he  is  able  to  obtain  some  work  to  do.  It  is  not 
sane  to  make  work  of  any  kind  an  unknown  thing  for 
months  and  even  years ;  to  take  away  entirely  the  habit 
of  wage-earning;  to  make  it  impossible  to  be  accumulat- 
ing a  little  fund  against  the  day  of  release  for  continu- 
ing the  broken  thread  of  normal  life;  and  then  expect  a 
man  or  woman,  all  lax  and  unaccustomed,  to  capture 
immediately  an  honest  livelihood  in  the  great  struggle  of 
economic  competition.  Such  policy  has  as  much  sense 
as  employing  an  incendiary  in  a  powder-mill. 

Determined  though  a  man  may  be  to  lead  a  straight 
life,  it  takes  but  a  day  or  two  of  hunger  to  bring  him  to 
a  mental  state  of  self-justification  which  is  the  first  step 
to  crime.  To  turn  a  man  out  in  summer  is  bad  enough  ; 
in  winter,  it  is  criminal. 

Not  the  least  of  the  just  criticisms  of  our  penal  system 
is  that  the  dependents  of  a  prisoner  suffer  during  his 
confinement  more  than  he  does  himself.  I  believe  some 
of  this  distress  caused  the  innocent  could  be  relieved,  in 
a  measure  at  least,  by  turning  over  to  such  dependents  a 
portion,  if  not  all,  of  the  money  which  the  prisoner  earns, 
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whether  the  prisoner  himself  is  willing  or  unwilling.  And 
unquestionably  a  prisoner  who  is  subsequently  acquitted 
should  receive  a  greater  compensation  than  one  who  is 
convicted.  Certainly  it  is  but  a  small  recompense  for  the 
deprivation  of  liberty,  and  for  the  trouble,  expense,  in- 
convenience, and  humiliation  which  his  imprisonment  has 
caused  him.  As  the  law  stands  at  present,  a  man  held  in 
jail  for  months  and  then  acquitted  gets  no  compensation 
of  any  kind,  although  his  imprisonment  may  have  cost 
him  many  hundreds  of  dollars  through  unemployment. 

One  of  the  basic  necessities  for  maintaining  the  jails 
in  proper  condition  is  their  regular  inspection  by  some 
competent  authority,  empowered  either  to  make  necessary 
changes,  or  to  recommend  such  changes  and  have  them 
acted  on  by  an  authoritative  board. 

Not  only  competence  is  essential,  but  also  the  legal 
power  to  make  necessary  changes.  This  power  should  be 
vested  in  the  inspection  authority  itself,  or  in  some  body 
to  which  such  inspecting  authority  makes  its  report.  The 
Michigan  Board  not  only  has  authority  to  inspect  jails, 
but  is  empowered  also  to  institute  mandamus  proceedings 
to  compel  the  offending  county  to  carry  out  its  recom- 
mendations, even  to  the  extent  of  building  a  new  insti- 
tution. Such  a  law  as  this  should  be  enacted  in  every 
state. 
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THE  GRAND  JURY,  A  VENERABLE  NUISANCE1 

It  is  a  curious  fact  that  in  about  half  of  the  states  it  is 
impossible  to  bring  a  person  accused  of  the  commission 
of  a  felony  to  trial  without  a  grand  jury  indictment 
whereas  in  the  rest  of  the  states  this  ancient  and  time- 
consuming  procedure  is  rarely  or  never  employed.  The 
persistence  of  the  older  procedure  is  to  be  ascribed  to  the 
fact  that  constitutions  must  be  amended  in  order  to  effect 
reform.  This  is,  of  course,  a  slow  process,  but  it  is  inex- 
cusable that  the  legal  profession  in  states  which  have  not 
adopted  the  modern  method  should  lack  information. 
There  is  reason  to  believe  that  in  such  states  there  is  vir- 
tually no  conception  of  the  safety,  utility  and  economy 
accomplished  through  prosecution  by  information,  after  a 
preliminary  examination.  In  the  Journal,  Vol.  IV,  No. 
3,  we  published  an  article  concerning  the  two  modes  of 
procedure  in  anticipation  of  the  drafting  of  a  new  con- 
stitution for  the  State  of  Illinois.  The  new  constitution 
reflected  local  opinion  which  has  been  half  a  century  in 
forming.  It  reserved  grand  jury  indictment  for  rare  and 
special  .uses  and  permitted  of  prosecution  by  information 
in  routine  cases.  Unfortunately  the  constitution  was 
submitted  as  a  unit  to  the  voters  and  so  was  rejected. 

We  present  Michigan's  recent  experience  under  an  act 
which  permits  any  judge  to  investigate  an  alleged  crime 
with  the  powers  of  a  grand  jury.  Since  the  enactment 
of  this  law  seven  years  ago  it  has  repeatedly  proved  its 
effectiveness.  This  procedure  can  be  adopted  in  any  state 
in  which  the  constitution  does  not  require  grand  jury  in- 
dictments.    The  only  virtue  which  the  grand  jury  pos- 

1  Journal  of  the  American  Judicature  Society.  8:99-100.  December,  1924. 
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sesses  in  our  times  is  in  a  case  in  which  inquisitorial 
powers  are  really  needed  and  the  Michigan  "one  man 
grand  jury"  appears  to  be  a  great  improvement  here.  It 
seems  quite  reasonable  to  believe  that  Michigan  will  never 
again  resort  to  the  calling  of  a  regular  grand  jury.  Under 
competitive  practice  they  had  become  exceedingly  rare 
and  now  the  inquisition  by  a  single  judge  appears  to  be 
more  expert,  more  economical  and  more  responsible.  In 
ninety-nine  out  of  a  hundred  felony  cases  the  grand  jury 
can  never  be  of  affirmative  value,  but  it  can  always  be 
burdensome  to  the  people's  witnesses  and  often  is  the  ac- 
tual cause  of  the  defeat  of  justice. 

SUCCESS  OF  MICHIGAN'S  "ONE  MAN  GRAND 
JURY"  ACT  1 

A  remarkable  demonstration  of  the  economy  and 
effectiveness  of  the  Michigan  "one  man  grand  jury"  law 
has  recently  been  given  in  Detroit.  The  text  of  this  statute 
and  a  description  of  its  workings  by  Judge  Pliny  W. 
Marsh  were  published  in  the  Journal  for  December,  1924, 
Vol.  VIII,  No.  4.  The  author  referred  to  an  investigation 
under  the  act  begun  at  the  time  of  writing.  The  budget 
director  of  the  City  of  Detroit  believed  that  he  had  found 
fraud  in  the  delivery  of  supplies.  Thereupon  the  county 
prosecutor  petitioned  the  criminal  court  to  assign  one 
judge  to  sit  as  a  grand  jury  and  investigate. 

Judge  Frank  Murphy  was  assigned  to  this  work  and 
devoted  a  number  of  weeks  to  it.  More  than  one  hun- 
dred witnesses  were  examined  and  more  than  4,000  pages 
of  testimony  taken.  The  state  was  represented  by  the 
county  prosecutor,  the  corporation  counsel  and  a  spe- 
cial assistant  to  the  latter.  The  taking  of  testimony  was 
closed  March  17  and  a  month  later  Judge  Murphy  wrote  : 

1  Detroit  judge  investigates  charges  of  graft  in  city  and  county  offices 
and  directs  arrest  of  nineteen  persons  for  various  offenses.  Journal  of  the 
American  Judicature  Society.    Vol.  9,  No.  1.    June,  1925. 
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MICHIGAN'S  "ONE  MAN  GRAND  JURY"  l 

Michigan  was  admitted  to  the  Union  of  States  in  1835. 
The  first  state  constitution  was  adopted  the  same  year. 
Article  1,  Section  11,  provided: 

No  person  shall  be  held  lo  answer  for  a  criminal  offense  unless 
on  the  presentment  or  indictment  of  a  grand  jury,  except  in  cases 
of  impeachment  or  in  cases  cognizable  by  justices  of  the  peace, 
or  arising  in  the  army  or  militia  when  in  actual  service,  or  in 
times   of   war   or  public   danger. 

Act  164,  Revised  Statutes  of  1846,  provided  the  ma- 
chinery whereby  a  grand  jury  should  be  called  into  oper- 
ation and  specified  the  duties  which  it  should  perform. 

A  new  constitution  was  adopted  in  the  year  1850.  No 
provision  was  made  therein  for  a  grand  jury.  Chapter 
10,  Section  18,  provided  that  Justices  of  the  Peace  "shall 
have  such  criminal  jurisdiction  and  perform  such  duties 
as  shall  be  prescribed  by  the  legislature."  Pursuant  to 
this  constitutional  provision,  the  legislature  in  1859  passed 
Act  138.  Section  7  of  this  act  (Sec.  15766  C.  L.  1915) 
provides : 

Grand  juries  shall  not  hereafter  be  drawn,  summoned  or  re- 
quired to  attend  at  the  sittings  of  any  court  within  this  state, 
as  provided  by  law,  unless  the  judge  thereof  shall  so  direct  by 
writing  under  his  hand,  and  filed  with  the  clerk  of  said  court. 

Section  8  of  the  same  act  provides  for  the  holding  of 
a  preliminary  examination  in  felony  cases  before  a  Jus- 
tice of  the  Peace,  or  any  other  examining  magistrate  or 
officer.  At  the  October  term,  1865,  the  Supreme  Court 
in  the  case  of  People  vs.  Annis,  13  Michigan  511,  made 
the  following  comment  regarding  this  procedure: 

It  seems,  under  this  statute  (Act  138  Public  Acts  of  1859),  it 
was  decided  to  some  extent,  to  accomplish  the  purpose  of  a 
presentment  by  the  grand  jury  under  the  law  as  it  existed  before, 
in  protecting  a  party  against  being  subject  to  the  indignity  of  a 
public  trial  for  an  offense  before  probable  cause  had  been  estab- 
lished against  him  by  the  evidence  under  oath.    But  it  was  never 

1  By  Judge  Pliny  W.  Marsh,  of  the  unified  court  in  Detroit,  in  the 
Journal  of  the  American  Judicature  Society.     8:  120-3.    December,   1924. 
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designed  that  the  complaint  or  warrant  before  the  magistrate 
should  stand  in  place  of  a  formal  presentment,  nor  that  in  the 
circuit  court,  the  prosecuting  officer  should  be  limited  by  it  in 
the  mode  of  charging  the  offense. 

Since  the  enactment  of  this  statute,  the  grand  jury 
has  been  called  in  Michigan  only  on  extraordinary  occa- 
sions. The  procedure,  when  a  grand  jury  is  called,  is  the 
filing  of  a  formal  petition  with  the  court  by  the  prosecut- 
ing attorney  of  the  county,  setting  forth  the  reasons  for 
the  calling  of  a  grand  jury.  If  the  petition  is  granted,  an 
order  is  entered  by  the  court  pursuant  to  such  petition. 
Grand  juries  have  rarely  been  called,  except  in  those  in- 
stances where  a  political  scandal  has  necessitated  the 
interrogating  of  many  witnesses  in  secret  for  the  purpose 
of  securing  information  upon  which  to  base  a  criminal 
charge.  It  has  also  been  occasionally  used  for  the  pur- 
pose of  securing  information  regarding  the  violation  of 
liquor  laws. 

Act  No.  196,  Public  Acts  of  1917,  is  another  logical 
step  in  shifting  the  duties  originally  performed  by  a  grand 
jury  to  the  judge  of  a  court.  This  statute  is  as  follows : 

An  act  to  authorize  proceedings  for  the  discovery  of  crime 
and  to  provide  penalties  for  violation  of  such  procedure. 

Sec.  1.  Whenever  by  reason  of  the  filing  of  any  complaint, 
which  may  be  upon  information  or  belief,  any  justice  of  the 
peace,  police  judge  or  judge  of  a  court  of  record  shall  have 
probable  cause  to  suspect  that  any  crime,  offense,  misdemeanor 
or  violation  of  any  city  ordinance  shall  have  been  committed 
within  his  jurisdiction,  and  that  any  person  may  be  able  to  give 
any  material  evidence  respecting  such  offense,  such  justice  or 
judge  in  his  discretion  may,  and  upon  the  application  of  the  prose- 
cuting attorney,  or  city  attorney  in  the  case  of  suspected  violation 
of  ordinances,  shall  require  such  person  to  attend  before  him  as 
a  witness  and  answer  such  questions  as  such  justice  or  judge 
may  require  concerning  any  violation  of  law  about  which  he  may 
be  questioned ;  and  the  proceedings  to  summon  such  witness  and 
to  compel  him  to  testify  shall,  as  far  as  possible,  be  the  same  as 
proceedings  to  summon  witnesses  and  compel  their  attendance 
and  testimony,  and  such  witness  shall  be  entitled  to  the  same 
compensation  as  in  other  criminal  proceedings. 

Sec.  2.  If  upon  such  inquiry  the  justice  or  judge  shall  be 
satisfied  that  any  offense  has  been  committed  and  that  there  is 
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probable  cause  to  suspect  any  person  or  persons  to  be  guilty 
thereof,  he  may  cause  the  apprehension  of  such  person  or  per- 
sons by  proper  process,  and  upon  the  return  of  such  process 
served  or  executed,  the  justice  or  judge  shall  proceed  with  the 
case,  matter  or  proceeding  in  like  manner  as  upon  formal  com- 
plaint. And  if  upon  such  inquiry  the  justice  or  judge  shall  find 
from  the  evidence  that  there  is  probable  cause  to  believe  that 
any  public  officer,  elective  or  appointive  and  subject  to  removal 
by  law,  has  been  guilty  of  misfeasance  or  malfeasance  of  office  or 
wilful  neglect  of  duty  or  of  any  other  offense  prescribed  as  a 
ground  of  removal,  the  said  justice  or  judge  shall  make  a  written 
finding  setting  up  the  offense  so  found  and  shall  serve  said  find- 
ing upon  the  public  officer,  public  board  or  body,  having  jurisdic- 
tion under  the  law  to  conduct  removal  proceedings  against  said 
officer.  And  said  finding  shall  be  a  sufficient  complaint  as  a  basis 
for  removal  of  said  officer  and  the  public  officer,  public  board 
or  public  body  having  jurisdiction  of  removal  proceedings  against 
said  officer  shall  proceed  in  the  method  prescribed  by  law  for  a 
hearing  and  determination  of  said  charges.  And  in  respect  of 
communicating  or  divulging  any  statement  made  by  such  wit- 
nesses during  the  course  of  such  inquiry,  the  justice,  judge,  prose- 
cuting attorney  and  other  person  or  persons  who  may,  at  the 
discretion  of  such  justice,  be  admitted  to  such  inquiry,  shall  be 
governed  by  the  provisions  of  law  relative  to  grand  jurors. 

Sec.  3.  Any  witness  neglecting  or  refusing  to  appear  in  re- 
sponse to  such  summons,  or  to  answer  any  questions  which  such 
justice  or  judge  may  require  material  to  such  inquiry,  shall  be 
deemed  guilty  of  a  contempt,  and  shall  be  punished  by  a  fine  not 
exceeding  $100  or  imprisonment  in  the  county  jail  not  exceeding 
sixty  days  or  both  at  the  discretion  of  the  court :  provided,  that 
if  such  witness,  after  being  so  sentenced,  shall  appear  and  answer 
such  question,  the  justice  or  judge  may  in  his  discretion  com- 
mute or  suspend  the  further  execution  of  such  sentence. 

Sec.  4.  No  person  shall  upon  such  inquiry  be  required  to 
answer  any  question  the  answers  of  which  may  tend  to  incrim- 
inate him,  except  upon  motion  in  writing  of  the  prosecuting 
attorney  "which  shall  be  granted  by  such  justice  or  judge,  and  any 
such  questions  and  answers  shall  be  reduced  to  writing  and 
entered  upon  the  docket  or  journal  of  such  justice  or  judge,  and 
no  person  required  to  answer  such  questions  upon  such  motion 
shall  thereafter  be  prosecuted  for  any  offense  concerning  which 
such  answers  may  have  tended  to  incriminate  him. 

This  act  was  drafted  by  the  Chairman  of  the  Legis- 
lative Committee  of  the  Michigan  Bar  Association  and 
was  enacted  by  the  legislature  at  the  behest  of  that  body. 
To  illustrate  its  workings,  I  will  cite  two  or  three  spe- 
cific instances. 
12 


124  CRIMINAL  JUSTICE 

About  two  years  ago  the  prosecuting  attorney  of 
Wayne  County  filed  a  petition  asking  one  of  the  city  jus- 
tices of  the  peace  to  sit  as  a  grand  jury  for  the  purpose 
of  investigating  certain  charges  with  relation  to  a  con- 
spiracy among  numerous  commission  merchants,  who, 
it  was  claimed,  had  formed  an  organization  which  op- 
erated in  restraint  of  trade.  Hundreds  of  witnesses  were 
called  and  a  very  considerable  amount  of  testimony  was 
taken.  Based  upon  the  disclosures  seventeen  commission 
men  were  indicted.  This  case  was  tried  in  my  court,  and 
at  the  conclusion  of  the  trial,  on  motion  of  the  prosecut- 
ing attorney,  three  of  the  defendants  were  discharged. 
The  jury  convicted  four  of  the  remaining  fourteen  and 
found  ten  not  guilty.  This  case  is  discussed  by  our  Su- 
preme Court  in  People  vs.  Butler,  221  Michigan  626. 

Another  proceeding  under  this  law  which  was  given 
wide  publicity  was  the  investigation  of  the  House  of 
David  at  Benton  Harbor,  Michigan,  by  Hon.  Harry  J. 
Dingemen,  Presiding  Circuit  Judge  of  the  State.  In  this 
instance  an  indictment  was  returned  against  Benjamin 
Purnell,  leader  of  the  colony  and  commonly  known  as 
"King  Ben."  This  action  was  based  upon  petition  of  the 
state  attorney  general,  and  extended  over  a  number  of 
months. 

About  a  year  ago,  the  prosecuting  attorney  under- 
took the  investigation  of  various  charges  regarding  bail 
bond  frauds  in  the  Detroit  City  Criminal  Court.  Numer- 
ous witnesses  were  called  and  a  considerable  amount  of 
testimony  taken,  with  the  net  result  that  five  indictments 
were  returned  against  persons  charged  with  criminal  con- 
duct in  connection  with  the  execution  of  such  bonds.  The 
defendant  in  the  first  case,  though  ably  represented  by 
counsel,  a  former  member  of  the  prosecuting  attorney's 
staff,  who  was  thoroughly  familiar  with  all  the  facts  and 
circumstances,  was  convicted  and  sentenced  to  eighteen 
months  in  the  State  Penitentiary.  The  other  defendants 
promptly  pleaded  guilty. 
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Recently  the  budget  director  of  the  City  of  Detroit 
ascertained  what  he  believed  to  be  fraud  in  the  delivery 
of  supplies  which  had  been  purchased  and  paid  for  by 
the  city.  Much  intangible  evidence  was  available  of 
wrong-doing,  but  nothing  concrete  upon  which  a  specific 
charge  of  criminal  conduct  could  be  based.  The  prosecut- 
ing attorney  has  just  petitioned  the  City  Criminal  Court 
to  assign  one  of  the  judges  to  sit  as  a  grand  jury,  and  an 
order  was  duly  entered  pursuant  to  such  petition.  One  of 
the  judges  of  this  court  is  now  devoting  all  of  his  time 
to  taking  testimony  of  witnesses  who  are  called.  It  is 
confidently  believed  by  the  community  that,  if  actual 
criminal  acts  have  been  committed,  out  of  the  volume  of 
testimony  thus  taken  sufficient  tangible  evidence  will  be 
made  available  upon  which  to  base  indictments.  If  no 
evidence  of  criminality  is  secured  through  this  investi- 
gation, the  community  will  feel  assured  that,  regardless 
of  numerous  charges  of  wrongdoing,  there  is  no  actual 
basis  in  fact  for  such  charges. 

Because  of  the  enormous  saving  in  time  and  expense 
of  holding  preliminary  examinations  before  a  magistrate 
rather  than  by  the  old  unwieldy  system  of  grand  jury 
presentments  and  indictments,  it  may  be  confidently  stated 
that  public  sentiment  is  unanimously  in  favor  of  the  sys- 
tem now  in  effect.  When  the  procedure  of  investigation 
by  the  "One  Man  Grand  Jury,"  as  it  is  commonly  termed, 
first  became  effective,  there  was  considerable  criticism 
to  the  effect  that  it  smacked  of  the  old  system  of  inquisi- 
tion, and  in  effect  compelled  a  person  to  testify  against 
himself.  It  now  seems  to  have  been  accepted  as  one  of 
the  established  agencies  in  the  administration  of  crim- 
inal justice.  Neither  its  legal  soundness,  nor  its  practi- 
cal effectiveness,  is  any  longer  questioned. 


PROSECUTION 

POSSIBILITY  OF  IMPROVEMENT  BY  ADMIN- 
ISTRATIVE AND  PROCEDURAL  REFORMS 
IN  CONNECTION  WITH  CRIMINAL 
PROSECUTION1 

It  is  perhaps  presumptuous  on  my  part  to  venture  to 
suggest  improvements  in  the  administration  of  criminal 
justice.  As  a  matter  of  fact,  I  have  never  tried  a  criminal 
case,  either  on  the  side  of  the  state  or  of  the  accused. 
My  selection  for  this  one  of  the  present  series  before  this 
Association  is  no  doubt  due  to  the  fact  that  I  was  in 
charge  of  the  Division  of  Prosecution  in  the  Cleveland 
Survey  of  the  Administration  of  Criminal  Justice  in  1921, 
conducted  under  the  general  direction  of  Dean  Roscoe 
Pound;  and  all  that  I  can  claim  by  way  of  training  pre- 
liminary to  that  work  is  that,  at  least,  I  approached  that 
study  with  perfect  freedom  from  prepossessions  or  preju- 
dices. 

Consequently,  what  I  will  say  here  tonight  is  neces- 
sarily largely  a  summary  of  the  results  of  the  Cleveland 
Survey.  Some  of  it  may  have  little  concrete  application 
to  St.  Louis  or  Missouri  conditions.  Cleveland,  however, 
is  a  sufficiently  typical  metropolitan  American  commu- 
nity and  the  Ohio  criminal  procedure  is  sufficiently  typ- 
ical of  American  criminal  procedure  in  general,  to  war- 
rant the  feeling,  that  the  conclusions  of  such  a  study  as 
that  made  in  Cleveland  will  be  applicable  in  the  main  to 
urban  communities  elsewhere. 

It  is  always  well  to  define  the  terms  which  will  be  used 
and  the  assumptions  upon  which  the  discussion  will  be 

1  Address  by  Alfred  Bettman,  attorney-at-law,  Cincinnati,  Ohio,  deliv- 
ered before  the  St.  Louis  Bar  Association,  March  30,  192S,  and  reprinted 
in  the  American  Bar  Association  Journal. 
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based.  By  "Prosecution"  in  this  address  is  meant  the 
conduct  of  the  criminal  case  from  at  least  the  arrest  of 
the  accused,  or,  where  the  arrest  follows  indictment,  from 
the  beginning  of  proceedings  for  indictment  or  informa- 
tion, to  the  final  conviction  and  sentence,  acquittal  or 
other  disposition.  We  are  here  dealing  with  the  enforce- 
ment of  the  criminal  law  by  means  of  the  traditional 
methods  of  procedure,  with  trial  of  facts  and  law  before 
courts  and  juries,  the  prosecuting  attorney  acting  as  attor- 
ney for  the  state  or  city.  The  treatment  of  the  offender 
may  come  to  be  increasingly  regarded  as  a  problem  of 
medical  or  psychiatric  science.  But  for  many  years  to 
come  and  to  some  degree  permanently  we  may  count  upon 
the  participation  therein  of  law  officers,  such  as  prose- 
cuting attorneys,  and  in  tonight's  discussion  we  will  deal 
with  his  work  and  the  changes  in  the  methods  or  spirit 
of  his  work  which  will  make  him  a  more  effective  agency 
for  prevention  of  crime. 

The  term  "prosecuting  attorney"  may  and  probably 
does  connote  in  your  minds  the  county  official  (here  in 
St.  Louis  called  Circuit  Attorney)  who  handles  the  cases 
for  the  state  against  those  accused  of  the  more  grave 
crimes,  particularly  felonies.  The  term  "Prosecutor," 
however,  which  as  a  more  generic  term  will  be  the  one 
generally  used  in  this  discussion,  is  intended  to  include 
all  those  officials,  whatever  the  titles  of  their  offices  may 
be,  who  represent  the  public  in  the  prosecution  of  crime 
committed  in  the  community,  both  the  petty  crimes  and 
the  grave  crimes,  through  all  stages  of  the  cases  and 
whether  before  police  and  magistrates  courts  or  the  so- 
called  higher  courts.  And  the  importance  of  this  is  vastly 
greater  than  the  mere  matter  of  terminology  or  of  accu- 
racy of  definition,  as  I  hope  will  more  clearly  appear  as 
we  go  on  this  evening. 

The  lesson  of  the  analysis  of  the  situation  of  the  ad- 
ministration of  criminal  justice,  such  as  the  Cleveland 
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Survey,  are  these :  that  the  two  outstanding  defects  are, 
firstly,  the  cumbersome,  disjointed,  ill-organized  apparatus 
with  which  we  are  seeking  to  enforce  the  criminal  law, 
and,  secondly,  the  misplaced  emphasis  or  fallacious  sense 
of  values  with  which  we,  both  public  and  prosecutors, 
distribute  our  interest,  attention  and  efforts.  And  as 
the  continuance  of  the  first  of  these  conditions  is  to  some 
extent  the  product  of  the  second,  it  is  this  feature  of  mis- 
placed emphasis  which  might  well  receive  a  little  further 
explanation  at  this  point. 

We  focus  our  interest  and  attention  upon  the  more 
grave  crimes,  particularly  homicide,  or  on  the  later  trial 
stages  of  major  felony  prosecutions.  We  treat  the  police 
and  magistrates  and  municipal  courts  as  lower  courts, 
lower  or  inferior  in  dignity  and  social  importance,  as  well 
as  in  the  more  technical  sense  of  a  court  of  first  instance 
or  preliminary  jurisdiction,  and  reserve  our  respect,  as 
well  as  our  more  substantial  social  and  financial  awards, 
for  the  courts  which  try  the  more  serious  offenses  or  the 
appellate  tribunals.  This  represents  a  mistaken  sense  of 
values  from  the  point  of  view  of  the  deterrence  of  crime. 
The  graver  crime,  particularly  when  committed  by  a  mem- 
ber of  the  professional  or  habitual  criminal  class,  gen- 
erally represents  a  later  stage  of  the  offender's  career, 
which  has  in  all  probability  been  preceded  by  lesser 
crimes.  The  success  of  the  administration  of  criminal 
law  as  a  deterrent  of  crime  will  therefore  be  dependent 
upon  the  effectiveness  with  which  the  machinery  of  crim- 
inal justice  deals  with  the  offender  at  the  time  of  his 
first  or  earlier  contacts  with  it,  the  extent  to  which  that 
administration  succeeds  in  detecting  the  truth  about  these 
earlier  stages  of  the  offender's  career  and  the  success 
with  which  it  succeeds  in  administering  justice  and  in 
thus  impressing  upon  the  offender  the  capacity  of  the 
law  enforcement  machinery  to  act  quickly,  accurately  and 
to  do  justice.  The  truth  cannot  be  over-emphasized,  that 
the  success  of  the  administration  of  the  criminal  law  can- 
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not  be  measured  by  the  results  in  the  few  sensational 
cases  of  murder  and  other  striking  crimes,  but  in  the  way 
in  which  that  administration  succeeds  in  detecting  the 
truth  and  reaching  justice  in  the  day-by-day  routine  of 
the  minor  and  more  obscure  cases.  Consequently  the 
police,  magistrates'  and  other  mis-called  minor  courts, 
from  the  point  of  view  of  the  deterrence  of  crime,  are 
more,  rather  than  less,  important  than  the  county,  appel- 
late or  other  so-called  higher  courts ;  and  the  success  of 
prosecution  (which  means  not  necessarily  convictions  but 
reaching  the  right  result)  is  to  be  measured  more  accu- 
rately by  the  results  obtained  in  the  petty  and  minor 
crime  stages  and  in  the  earlier  stages  of  felony  cases  than 
in  the  final  stages  of  the  more  prominent  cases.  The 
observations  and  suggestions  which  I  am  putting  forth 
this  evening  apply,  therefore,  to  the  general  grist  of  cases 
rather  than  to  those  more  exceptional  ones  which  receive 
special  attention  from  public  and  prosecutors. 

In  Cleveland  we  attempted  a  statistical  measurement 
of  the  success  of  the  administration  of  criminal  justice, 
by  tracing  the  history  of  a  year's  cases  throughout  the 
various  courts.  We  found,  for  instance,  that  convictions 
were  obtained  in  73%  of  state  misdemeanor  cases;  but 
for  every  73  convictions,  sentences  were  wholly  suspended 
in  19  cases  and  partially  suspended  in  15  cases,  leaving  39 
sentences  actually  executed  out  of  every  100  cases  tried. 
In  felony  cases  we  found  that  74%  of  the  cases  which 
began  in  the  courts  of  preliminary  examination  resulted  in 
binding  over  to  the  grand  jury.  Using  as  a  base  all  cases 
either  bound  over  to  the  grand  jury  or  those  in  which  the 
case  originated  in  the  grand  jury  and  an  indictment  was 
found,  over  49%  resulted  in  no-bills,  dismissals  or  ac- 
quittals, about  9%  in  convictions  for  misdemeanor  or 
lesser  offenses,  and  about  40%  in  convictions  for  the  fel- 
ony as  originally  charged.  Sentence  was  suspended  in 
about  22%  of  the  convicted  cases.  The  cases  which  were 
bound  over  to  the  grand  jury  by  the  courts  of  prelimi- 
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nary  examination  formed  90%  of  the  cases  included  in 
the  base  upon  which  these  percentages  were  ascertained. * 

These  figures  indicate  either  that  proceedings  were 
instituted  in  an  unjustifiably  large  number  of  cases  or 
that  the  earlier  stages  were  so  hastily  or  carelessly  pre- 
pared as  to  result  in  a  disturbing  percentage  of  mortality 
at  later  stages. 

The  main  trouble  is  that  the  apparatus  with  which, 
in  our  urban  and  metropolitan  communities,  we  attempt 
to  prosecute  crime  is  hopelessly  uncoordinated  and  dis- 
jointed; that  too  often  the  prosecuting  or  district  attor- 
ney (or  Circuit  Attorney  as  he  is  called  in  St.  Louis)  is 
simply  one  part  of  this  disjointed,  uncoordinated  appar- 
atus, instead  of  being  the  chief  executive  and  director- 
general  of  a  systematized  and  coordinated  prosecution  of 
crime  in  his  community.  Time  will  perhaps  permit  of 
some  little  elaboration  of  this  point.  The  ultimate  suc- 
cess in  the  trial  of  a  case  turns  generally  upon  the  detec- 
tion and  prevention  of  evidence  while  that  evidence  is 
fresh.  As  a  rule,  however,  the  prosecuting  attorney 
whose  office  will  ultimately  try  the  case,  has  no  systematic 
contacts  with  the  police  or  other  detecting  departments 
previous  to  the  time  when  the  case  reaches  his  office  for 
presentation  to  the  grand  jury  or  for  trial;  and,  often,  as 
in  Cleveland,  the  police  department  is  a  city  department 
and  the  prosecuting  attorney  is  a  county  official,  and  they 
are  wholly  independent  of  each  other,  or,  if  the  county 
attorney  be  given  a  detective  division,  it  is  an  extremely 
inadequate  one.  In  other  words,  the  processes  of  prep- 
aration of  the  proof  and  the  processes  of  trying  the  case 
are  so  poorly  coordinated,  that  it  is  largely  a  matter  of 
luck  whether  the  evidence,  when  the  time  comes  for  trial, 
has  been  well  ascertained  and  well  prepared.  As  the  law- 
yers present  know,  in  the  preparation  of  civil  cases,  the 
preparation  of  the  proof  is  from  the  start  under  the  direc- 

1  These  statistics  relate  to  the  year  1920.  Since  that  date  many  im- 
provements have  been  made  in  procedure  and  administration  in  Cleveland 
and  contemporary  statistics  would  no  doubt  be  made  favorable. 
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tion  of  the  office  of  the  attorneys  who  will  have  charge 
of  the  trial.  In  criminal  matters,  delays  in  ascertainment 
of  facts  and  proof  are  more  fatal  than  in  civil  cases;  for 
the  temptations  to  manipulation  or  destruction  of  evi- 
dence are  greater. 

A  striking  illustration  of  this  lack  of  coordination 
between  the  preparatory  steps  and  the  trial  stage  is  found 
in  the  sensational  case  out  of  which  the  Cleveland  Sur- 
vey grew.  One  night  just  before  midnight,  at  the  most 
prominent  corner  of  the  city  of  Cleveland,  three  men 
stepped  out  of  an  automobile.  A  few  minutes  later  a  shot 
rang  forth  and  one  of  the  men  fell.  He  was  taken  to  the 
hospital.  One  of  the  other  two  was  named  Joyce.  The 
third  was  probably  McGannon,  Chief  Justice  of  the  Mu- 
nicipal Court  of  Cleveland.  The  chief  problem  in  the 
case  was  whether  Joyce  or  McGannon  fired  the  shot.  The 
wound  was  mortal,  but  the  victim,  Harold  Kagy,  lingered 
for  thirteen  days  in  the  hospital.  His  statement  as  to  who 
fired  the  shot  would  obviously  furnish  the  best  evidence ; 
yet,  though  this  was  the  sensational  case  of  the  day,  the 
prosecuting  attorney  took  no  part  whatever  during  those 
thirteen  days  in  the  ascertainment  of  the  facts  or  search 
for  proof,  and  the  death-bed  statement  was  obtained  by 
the  police  in  such  a  way  that  it  could  not  be  admitted 
into  evidence.  The  trials  resulted  in  the  acquittal  of  both 
Joyce  and  McGannon. 

The  solution  of  this  problem  of  coordinating  and  sys- 
tematizing the  detective  and  trial  functions  cannot  be 
discussed  at  length  tonight.  One  of  the  factors  which 
contributes  to  the  failure  of  the  law  enforcing  machinery 
in  America  to  stem  the  tide  of  crime,  is  the  comparative 
absence  of  the  use  of  the  more  scientific  modern  methods 
of  criminal  investigation  and  detection.  It  would  there- 
fore be  well  if  the  staff  of  the  central  prosecuting  office 
in  metropolitan  communities  include  an  expert  in  this 
field  of  criminal  investigation,  whose  advice  and  assist- 
ance will  be  available  in  all  difficult  cases,  and  who  may 


PROSECUTION  133 

prove  to  be  the  instrument  for  connecting  up,  in  a  more 
efficient  manner  than  at  present,  the  work  of  the  police 
and  prosecutor. 

In  most  American  communities,  there  is  an  equal,  if 
not  greater  lack  of  coordination  between  the  preliminary 
examination  stage  of  the  criminal  case  and  the  later 
stages,  such  as  presentation  to  the  grand  jury  or  trial 
before  the  trial  jury.  In  many  American  communities  the 
preliminary  examination  takes  place  in  the  court  of  a 
magistrate  or  a  police  or  municipal  court  and  the  pros- 
ecution is  under  the  charge  of  a  police  or  municipal  pros- 
ecuting official  entirely  separate  from  and  independent  of 
the  county,  district  or  circuit  attorney  who  will  ulti- 
mately try  the  case.  Thus  in  the  most  sensitive  stage  of 
the  case,  the  ultimate  trial  attorney  not  only  has  no  par- 
ticipation in  the  preparatory  steps  but  no  knowledge  what- 
ever about  the  case,  and,  when  the  case  finally  reaches 
him,  he  has  to  take  it  in  the  shape  in  which  it  comes  to  his 
office.  Usually  it  comes  in  a  half-prepared  shape  and  he 
does  the  best  he  can  with  it.  In  only  the  few  prominent 
cases  does  he  take  the  time  to  supplement  this  half-baked 
preparation  with  his  own  more  thorough  work;  but  by 
that  time  months  have  elapsed  since  the  commission  of 
the  crime  and  there  has  been  ample  opportunity  for  man- 
ipulation or  loss  or  destruction  of  evidence,  as  well  as  for 
ample  lapses  in  the  memories  of  the  witnesses.  Except 
in  the  few  sensational  cases  which  receive  close  attention, 
the  whole  process  is  one  of  serial  unpreparedness. 

In  Cleveland  we  made  a  statistical  study  of  the  length 
of  the  periods  between  the  various  stages  of  the  cases, 
as,  for  instance,  the  period  between  arrest  and  indictment, 
between  indictment  and  final  disposition,  and  between  ar- 
rest and  final  disposition.  These  statistics  were  compiled 
from  2033  cases,  and  the  averages  included  cases  in  which 
there  was  a  plea  of  guilty,  that  is,  in  which  the  case  was 
finally  disposed  of  within  a  day  or  a  short  time  after 
indictment.    Still  the  average  was  over  67  days  between 
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arrest  and  disposition,  of  which  46  days  was  between 
indictment  and  disposition. 

In  Cleveland,  in  all  but  the  most  prominent  cases,  the 
files,  when  they  came  into  the  hands  of  the  assistant 
prosecutor  about  to  begin  the  trial  of  the  case,  contained 
little  more  than  a  few  scribbled  notes  of  what  took  place 
before  the  grand  jury  and  the  names  of  the  witnesses 
who  appeared  there.  Seldom,  if  ever,  were  there  even 
scribbled  notes  of  what  had  taken  place  at  the  preliminary 
examination.  The  lawyers  of  this  bar  would  not  permit 
any  case  in  their  offices,  however  small  in  importance  or 
magnitude,  to  be  prepared  in  so  slipshod  a  manner.  As 
we  all  know,  the  thoroughness  with  which  the  early 
stages  of  a  case  are  prepared  and  handled  and  the  care 
with  which  the  record  of  testimony  and  happenings  is 
kept,  have  the  greatest  bearing  on  the  final  results 
achieved. 

The  disjointed  nature  of  the  apparatus  with  which,  in 
most  American  cities,  we  still  attempt  to  administer 
criminal  justice,  is  due  to  the  fact  that  we  have  retained 
many  of  the  institutions  devised  for  pioneer  or  rural 
conditions,  and  are  trying  to  make  them  work  in  the 
complex  urban  civilizations  of  our  contemporary  metro- 
politan communities.  For  instance,  the  separation  of 
courts  of  preliminary  examination  from  the  trial  courts 
was  due  to  the  scattered  habitation  and  slow  means  of 
transportation  in  rural  England  or  early  America,  which 
necessitated  neighborhood  courts  at  which  a  preliminary 
hearing  could  be  held  to  determine  whether  or  not  a 
defendant  should  be  held  and  sent  to  the  county  seat  for 
trial.  There  is  no  reason  in  St.  Louis,  for  instance,  why 
the  same  court  should  not  perform  both  functions  of  pre- 
liminary examination  and  trial,  and  there  is  no  tenable 
reason  today  for  the  separation,  as  in  Cleveland,  of  the 
office  which  conducts  the  prosecution  before  the  examin- 
ing court  and  the  office  which  conducts  it  before  the  trial 
court.    We  owe  many  a  detail  of  our  present  criminal 
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procedure  to  the  fear  of  the  executive  tyranny  of  the 
Stuart  kings,  though  it  is  well  over  a  century  since  we 
rid  ourselves  of  Stuart  and  other  kings. 

Modern  urban  conditions  place  an  enormous  load 
upon  the  machinery  of  justice.  There  is  not  merely  an 
increase  in  the  number  of  cases,  but  an  enormous  change 
in  the  types  and  kinds  of  offenses,  and  an  enormous 
growth  in  the  number  of  different  crimes  defined  by  law, 
as  well  as  enormously  complicated  and  increased  diffi- 
culties of  detection  and  prevention  of  escape.  As  an 
illustration  of  this  change  in  both  quantity  and  kind  of 
work,  in  1863  there  were  in  Cleveland  60  indictments, 
1,600  arrests  and  a  Criminal  Code  containing  249  sec- 
tions, whereas,  in  1920  there  were  2,700  indictments  with 
27,000  arrests  and  a  Criminal  Code  of  1,053  sections. 

Usually,  when  the  public  is  dissatisfied  with  the  con- 
ditions of  law  enforcement,  it  blames  the  honesty  or 
ability  of  the  incumbents  in  the  prosecutor's  offices  and 
clamors  for  a  political  change,  or  it  concludes  that  the 
number  of  prosecutors  or  judges  needs  to  be  increased. 
Generally,  however,  these  are  superficial  conclusions.  If 
a  buggy  factory  with  a  gross  output  of  $10,000  per 
annum  comes  to  be  converted  into  an  automobile  plant 
with  gross  output  of  $1,000,000,  everybody  recognizes 
that  something  different  from  a  mere  change  of  personnel 
or  a  mere  increase  in  the  number  of  foremen  or  clerks  or 
operatives  is  requisite.  Large  changes  in  either  the  kind 
or  quality  of  product  require  changes  in  the  structural 
organization  of  the  executive,  clerical  and  operating 
forces;  and  this  is  as  true  of  the  administration  of  justice 
as  in  any  other  social  or  business  enterprise. 

Naturally,  the  prosecution  of  crime  by  means  of  so 
disjointed,  uncoordinated,  poorly  organized  an  apparatus 
makes  the  result,  in  the  ordinary  run  of  cases,  somewhat 
a  matter  of  luck,  of  hit-or-miss,  of  a  gamble  rather  than 
the  product  of  well  calculated  and  well-prepared  and  well- 
executed  planning.    And  the  defense  attorneys,  particu- 
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larly  those  who  represent  the  habitual,  professional  and 
experienced  offenders,  learn  how  to  take  advantage  of  the 
breaks  in  the  machinery  and  the  loopholes  in  the  system. 
All  students  of  crime  agree  that  severity  of  punishment 
is  not  nearly  so  important,  from  the  point  of  view  of 
crime  prevention,  as  is  speed  and  certainty  of  result.  In 
other  words,  in  so  far  as  the  element  of  chance,  the 
gambling  for  the  opportunities  of  escape,  are  reduced 
by  systematic  administration  of  the  law,  in  that  far  will 
the  administration  of  criminal  justice  tend  to  perform  its 
role  as  an  agency  of  crime  prevention.  Many  people  have 
a  sort  of  vague  feeling  that  the  helter-skelter  administra- 
tion of  justice  somehow  produces  a  more  desirable  mix- 
ture of  justice  and  humanity  than  would  more  orderly 
and  systematic  procedure.  They  feel  that  system  in- 
creases the  mechanical  and  decreases  the  human  elements. 
These  are  complete  fallacies.  The  whirligig  too  often 
snatches  up  the  innocent  or  those  who  merit  leniency  and 
hurls  them  into  punishment  without  giving  them  the  time 
or  opportunity  to  demonstrate  their  innocence  or  ground 
for  leniency.  Just  as  in  private  industry  systematization 
leaves  the  president  or  other  chief  executive  time  and 
opportunity  for  thought,  for  original  working  out  of 
solutions  of  problems,  for  experimentation,  in  short,  for 
intelligence,  so  the  unification  and  organization  of  the 
function  of  prosecution  would  give  the  executive,  namely 
the  chief  prosecutor,  time  and  opportunity  and  informa- 
tion, for  intelligent  solution  of  some  of  the  problems  of 
crime  prevention  in  his  community. 

In  St.  Louis,  so  far  as  the  prosecuting  attorney  is 
concerned,  you  do  not  have  the  illogical  separation  be- 
tween the  preliminary  examination  and  the  trial  stages. 
You  still  have,  however,  the  separation  of  the  prosecution 
of  state  misdemeanors  from  that  of  felonies,  in  that  your 
Circuit  Attorney  has  charge  of  the  latter  class,  whereas 
the  prosecuting  attorney  of  the  St.  Louis  Court  of  Crim- 
inal Correction  has  charge  of  the  former.  And  the  prose- 
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cution  of  city  misdemeanors  is  still  further  separated 
from  the  office  of  your  Circuit  Attorney,  in  that  it  is  in 
charge  of  a  city  official,  namely  the  City  Counselor. 
There  are  types  of  city  offenses,  such  as  ordinary  traffic 
cases,  smoke  abatement  and  others  which,  if  we  had  an 
accurate  terminology,  would  not  be  considered  as  falling 
at  all  within  the  general  field  of  the  law  of  crimes.  But 
certainly  state  misdemeanors  form  a  part  of  the  same 
general  field  and  problem  as  the  more  grave  crimes.  In 
the  case  of  many  types  of  vice  or  crime,  as  for  instance 
gambling,  commercial  vice  and  others,  the  same  type  of 
offense  is  dealt  with  in  both  the  city  and  the  state  criminal 
code,  and,  as  the  grave  crime  is  so  often  the  product  of 
or  the  progeny  of  or  the  more  advanced  stage  of  the 
lesser  offense,  the  problem  of  dealing  with  crime  and 
crime-prevention  in  a  community  such  as  St.  Louis  is  a 
single  organic  one,  which  should  be  under  the  charge  of 
a  unified  prosecuting  office  and  unified  examination  and 
trial  courts. 

Both  because  the  earlier  stages  of  every  case  have 
a  vital  relationship  to  the  ultimate  disposition  of  the  case 
and  because  crime  in  a  community  is  an  organic  problem 
full  of  interrelationships,  full  of  causes  and  effects,  the 
prosecution  of  crime  in  any  community  needs  to  be  en- 
visaged as  one  single  organic  function  to  be  governed 
and  directed  by  a  single  executive  head.  The  American 
people  have  been  strikingly  successful  in  business  and 
industry,  in  which  they  have  shown  a  gift  for  organiza- 
tion, with  unification  of  executive  direction  in  a  single 
head  and  with  classified  and  specialized  administration. 
But  in  this  most  vital  of  public  functions  the  enforce- 
ment of  the  law  we  have  retained  a  most  unorganized, 
uncoordinated  piece  of  apparatus  which  breaks  down 
under  the  strain  of  the  modern  American  urban  and 
metropolitan  conditions. 

The  office  organization  of  the  prosecuting  attorney, 
even  within  the  limited  field  of  the  activities  of  that 
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official,  is  speaking  generally,  lacking  in  modernized  sys- 
tem or  the  technique  of  modern  large  administrative 
organization,  with  concentrated  executive  direction  and 
responsibility,  division  and  specialization  of  labor,  smooth 
routing  of  work,  well-classified  files,  records  and  statistics. 
In  Cleveland,  for  instance,  a  visitor  at  the  office  could 
choose  the  assistant  with  which  he  wished  to  confer 
instead  of  being  routed  systematically  by  a  managing 
clerk.  The  Survey  disclosed  quite  a  sensational  incident 
in  which,  in  the  midst  of  the  trial  of  a  case  conducted  by 
one  assistant  prosecutor,  another  assistant  of  the  same 
office  came  in  and  nolled  the  case,  which  action  proved 
to  be  absolutely  without  authority  of  the  prosecuting 
attorney  himself  or  any  higher  official  of  the  office.  The 
daily  grist  of  cases  were  tried  by  trial  assistants  who 
knew  little  or  nothing  about  the  case  immediately  preced- 
ing the  beginning  of  the  trial;  so  that  in  all  but  the  most 
prominent  cases,  there  was  no  system  whereby  it  was 
the  function  of  somebody  to  prepare  a  trial  brief  or  act 
as  junior  trial  attorney.  Quite  naturally  in  such  a  helter- 
skelter,  uncoordinated  administration,  cases  are  brought 
to  trial  which  should  not  be  tried,  cases  are  dropped 
which  should  be  tried,  cases  are  tried  in  an  ill-prepared 
manner  and  the  work  lacks  the  effectiveness  and  sureness 
which  come  from  efficient  organization.  The  large  private 
law  offices  of  the  city  are  highly  systematized  and  organ- 
ized ;  but,  without  knowing  the  facts  about  it,  I  have  little 
doubt  that  you  permit  your  most  important  law  office, 
namely  that  of  your  Circuit  Attorney,  to  function  with 
little  more  systematization  than  it  had  half  a  century  ago. 
The  importance  of  thorough,  continuous,  well-classi- 
fied criminal  court  records  and  criminal  statistics  is  just 
beginning  to  be  realized.  These  serve  two  vital  purposes. 
They  are  the  instruments  whereby  the  prosecuting  and 
judicial  authorities  can  locate  the  weak  spots  in  their 
systems  or  their  forces,  wherein  their  administration  is 
falling  behind,  where  are  the  breeding  places  of  crime. 
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Consequently,  without  up-to-date,  well-classified  records 
and  statistics,  the  prosecutor  cannot  efficiently  perform 
his  executive  and  directive  duties  just  as  the  executive 
of  any  large  enterprise  needs  periodic  reports  and  audits. 
The  other  purpose  is  that  of  enabling  the  public,  as  well 
as  the  chief  prosecuting  and  judicial  officials,  to  know, 
appraise  and  check  up  the  results  of  the  work. 

Though  progress  is  being  made  in  some  cities  and 
states,  practically  in  none  of  them  are  the  criminal  records 
and  statistics  adequate  for  the  accomplishment  of  these 
purposes.  Few  prosecutors  have  established  any  adequate 
system  of  classified  office  records  and  statistics  and  prac- 
tically none  has  instituted  any  system  whereby  he  is 
furnished  with  useful  analysis  of  conditions  outside  of 
his  immediate  office,  such  as  police  and  police  court  sta- 
tistics, crime  and  vice  records.  The  regular  court  records 
of  the  county  courts,  that  is  the  general  criminal  trial 
courts,  are  usually  well-kept  and  in  good  form ;  but  this  is 
seldom  true  of  the  police  and  magistrates'  courts. 

One  illustration  of  the  erroneous  relative  valuation 
placed  upon  proceedings  in  the  police  and  magistrate 
courts  in  Cleveland  was  the  slip-shod  methods  of  keeping 
the  records  of  the  criminal  cases.  The  smallest  civil  case 
in  the  Municipal  Court  of  Cleveland  received  a  careful 
appearance  docket.  Time  does  not  permit  a  description 
of  the  record  system  in  use  on  the  criminal  side  of  that 
court.'  As  a  means  of  enabling  the  chief  prosecutor  to 
keep  track  of  the  work  of  his  office  by  knowing  the 
status  of  cases,  as  a  means  of  supplying  the  court  with 
knowledge  of  the  record  of  the  particular  defendant 
before  it,  even  as  a  means  of  disclosing  the  status  of  the 
particular  case  before  the  court,  the  record  system  was 
hopeless.  We  stumbled  across  a  rather  humorous  illus- 
tration: the  index  showed  the  names  Henry  Johnson 
and  James  Robert.  Turning  to  the  docket  pages  referred 
to  in  the  index,  we  found  that  on  a  certain  date  they 
had  been  charged  with  arson,  were  both  in  court  and 
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their  cases  were  continued.  Examination  of  the  court 
docket  on  the  day  set  for  trial  disclosed  no  mention  of 
any  Henry  Johnson  or  any  James  Robert.  Looking 
through  arson  cases  on  that  day's  docket,  however,  dis- 
closed a  charge  against  one  James  Johnson.  So  the  case 
which  on  the  official  records  of  the  court  began  against 
two  defendants,  James  Robert  and  Henry  Johnson,  ter- 
minated against  one  defendant  with  the  combination  name 
of  James  Johnson.  In  an  effort  to  solve  the  mystery,  the 
original  files  were  examined.  It  was  difficult  to  tell  from 
the  original  affidavit  whether  one  or  two  persons  were 
charged.  The  warrant  of  arrest  was  made  for  the  arrest 
of  two  persons,  but  resulted  in  the  arrest  of  one  person 
of  the  name  James  Robert  Henry  Johnson.  It  took 
many  hours  to  trace  the  history  of  this  one  case.  We 
found  innumerable  cases  in  which  the  court  suspended 
the  sentence  of  a  defendant  who  at  the  very  time  of  the 
commission  of  his  offense  was  under  a  suspended 
sentence  by  the  same  court  for  the  very  same  type  of 
offense,  but  which  fact  was  not  brought  to  the  court's 
attention. 

An  assistant  in  the  nature  of  head  statistician  and 
keeper  of  the  records  is  therefore  another  type  of  spe- 
cialized assistant  which  should  form  a  part  of  the  staff 
of  a  modern  prosecutor  in  large  urban  communities. 

One  of  the  inheritances  of  the  past  which  we  foolishly 
retain  and  which  creates  another  type  of  break  in  the 
continuity  of  prosecution,  is  the  short  terms  of  prosecut- 
ing officials  and  particularly  the  complete  change  of  per- 
sonnel in  the  office  of  the  prosecutor  when  the  term  of 
the  chief  comes  to  an  end.  As,  logically  speaking,  there 
is  or  should  be  no  Republican  method  of  trying  a  burglary- 
case  different  from  the  Democratic  method  of  trying  a 
burglary  case,  and  as  the  specialized  assistants  and  clerks 
do  or  should  develop  knowledge  and  talent  in  their  re- 
spective specialties,  and  as  the  determination  of  policies 
is  or  should  be  the  exclusive  province  of  the  chief  of  the 
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office,  it  is  a  folly  and  a  waste  to  discharge  experienced 
assistants  with  every  political  turn-over. 

There  are  various  types  of  disposition  of  cases,  other 
than  conviction  or  acquittal  after  trial  or  plea  of  guilty, 
in  which  opportunities  for  neglect  or  worse  are  greatest 
and  which  represent  the  most  harmful  results  of  loose 
system  or  lack  of  close  executive  control ;  particularly  as 
these  are  the  types  of  disposition  of  which  the  community 
is  most  suspicious  and  which,  therefore,  breed  some  of 
that  lack  of  confidence  in  the  administration  of  justice 
which  itself  in  turn  reacts  unfavorably  upon  the  efficiency 
of  that  administration.  There  are  numerous  stages  of  a 
case  at  which  it  may  be  dropped  or  dismissed  without 
trial,  and  the  organization  of  this  part  of  the  procedure, 
so  that  the  head  of  the  prosecuting  force  may  prevent 
negligence  or  corruption,  and  especially  may  allay  the 
community's  suspicion  of  favoritism  and  corruption,  is 
of  prime  importance.  In  the  office  of  the  municipal  prose- 
cutor in  Cleveland,  about  two-thirds  of  the  complaints 
resulted  in  no  prosecution  at  all.  Quite  possibly  the  major 
portion  of  these  complaints  did  not  deserve  prosecution, 
and  that  office  was  performing  a  useful  function  in  acting 
as  a  sort  of  court  of  conciliation  and  in  sifting  out  the 
cases  worthy  of  further  attention.  There  was,  however, 
absolutely  no  system  whereby  the  head  of  the  office  exer- 
cised any  control  over  this  procedure,  nor  was  any  record 
kept  whatever.  Some  of  the  cases  in  which  prosecution 
was  started  were  dropped  by  the  process  known  as  "no- 
papers,"  which  consisted  of  nothing  more  than  that  the 
attorney  in  charge  of  the  case  called  out  the  words  "no- 
papers"  when  the  case  was  called  in  court,  whereupon  the 
case  was  stricken  off  the  docket.  No  report  was  made 
of  the  grounds  of  this  action,  and  the  case  simply  dis- 
appeared without  trace.  In  both  the  municipal  court  and 
the  general  county  criminal  court,  a  large  percentage  of 
the  cases  were  nolled.  For  instance,  of  the  felony  cases, 
something  over  12  per  cent  of  indicted  cases  were  nolled, 
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and  of  those  which  had  actually  gone  through  both  the 
examining  court  and  the  grand  jury,  over  14  per  cent 
were  nolled.  Theoretically  the  court  controlled  the  right 
to  nolle;  but  this  control  is  completely  theoretical,  for 
the  court  is  almost  always  forced  to  rely  upon  the  recom- 
mendations of  the  prosecutor.  In  neither  municipal  nor 
county  court  was  there  any  system  whereby  the  question 
of  nolle  was  submitted  to  the  chief  prosecutor  or  any 
record  kept  of  the  grounds  for  dropping  the  case. 

All  this  was  equally  true  of  the  acceptance  of  pleas 
of  guilty  to  a  lesser  offense  than  that  charged,  as  for 
instance,  reducing  a  felony  to  a  misdemeanor,  from  an 
offense  carrying  imprisonment  to  one  carrying  a  fine. 
The  most  elementary  system  of  intelligent  control  of 
these  most  sensitive  stages  in  the  conduct  of  cases  would 
dictate  some  requirement,  that  no  case  be  nolled  by  a  trial 
assistant  without  written  submission  of  the  grounds  there- 
for to  a  high  official  of  the  office  and  a  record  kept  of 
the  grounds  for  dropping  the  case. 

Many  cases  grow  incurably  weak  from  neglect  or 
fade  away  altogether.  To  illustrate :  in  Cleveland  on  one 
morning,  February  20,  1920,  the  prosecutor  presented 
simultaneously  410  nolles  for  allowance  by  the  court, 
some  of  the  cases  running  back  to  1909  or  11  years.  In 
311  instances,  the  charge  was  against  a  defendant  who 
had  never  been  apprehended,  or  who,  having  been  appre- 
hended, had  jumped  his  bond.  No  attention  had  been 
paid  to  these  cases,  that  is,  so  far  as  the  prosecutor's 
records  show,  they  had  not  been  traced  or  followed  up. 
An  adequate  office  "tickler"  and  follow-up  system  would 
have  prevented  some  at  least  of  the  failure  of  law  en- 
forcement of  which  this  nolle  by  wholesale  was  evidence. 

The  suspension  of  sentences  after  conviction  was  in 
Cleveland,  may  perhaps  be  in  St.  Louis,  and  certainly  is 
in  many  metropolitan  communities,  another  illustration 
of  loose  practice,  which  opens  the  way  for  favoritism 
and  corruption  and  is  particularly  productive  of   sus- 
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picion  on  the  part  of  the  public  that  all  is  not  right  with 
the  administration  of  justice.  In  Cleveland,  particularly 
in  the  municipal  court,  the  hearings  relative  to  suspend- 
ing the  sentence  did  not  take  place  in  open  court  but 
were  held  informally  without  consultation  with  or  the 
presence  of  the  prosecutor.  The  prosecuting  attorney 
should  certainly  insist  upon  participating  in  any  such 
hearing,  and  his  office  should  have  a  record  of  the  grounds 
for  all  sentence  suspensions. 

In  almost  all  communities,  the  failure  to  collect  bail 
bonds  or  the  acceptance  of  ridiculously  small  settlements 
on  forfeited  bail  bonds,  is  a  scandal  and  abuse.  This 
work  also  should  be  systematized,  so  that  the  head  of  the 
prosecuting  force,  exercising  his  most  important  function 
as  chief  executive  of  prosecution,  should  control  the  col- 
lection of  bail  bonds,  have  a  complete  and  up-to-date 
record  thereon,  including  a  record  of  the  grounds  for 
acceptance  of  compromise  amounts. 

During  the  course  of  this  discussion,  I  have  sometimes 
hinted  at  the  importance  of  removing  those  aspects  of 
the  administration  of  justice  which  cause  public  sus- 
picion of  its  integrity  or  loss  of  public  confidence.  Lack 
of  confidence  in  the  enforcement  of  law  is  itself  a  fruitful 
source  of  violation  of  law.  As  stated  by  Victor  Cousin, 
"the  law  is  not  just  because  it  deters ;  it  deters  because 
it  is  felt  to  be  just."  And  this  is  another  consideration 
which  brings  out  the  relative  greater  importance  of  the 
police  court;  for  it  is  in  that  court  as  compared  with 
other  courts  that  more  people  have  their  contacts,  espe- 
cially their  first  contacts,  with  the  administration  of  jus- 
tice and  get  their  impressions  of  its  certainty  and  its 
fairness. 

The  Cleveland  Survey  plainly  indicated,  as  I  trust 
some  of  the  points  made  tonight  have  indicated,  that 
every  large  urban  community  at  least  needs  an  executive 
to  whom  the  enforcement  of  law  in  that  community  and 
the  prevention  of  crime  in  that  community  is  the  allotted 
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task.  It  is  this  executive  work  and  not  trying  cases  which 
the  chief  prosecuting  official  can  most  usefully  do.  If 
conditions  in  the  community  are  producing  criminals,  his 
occasional  victory  in  a  sensational  case  will  have  slight 
effect  in  reducing  crime.  His  should  be  the  position  of 
chief  administrator  of  criminal  justice  in  his  community. 
He  should  bear  the  same  relationship  to  his  community  to 
local  and  state  criminal  law  that  the  Attorney  General  of 
the  United  States  bears  in  the  nation  to  the  federal  crimi- 
nal law.  He  should  be  the  local  minister  of  criminal 
justice,  in  whom  is  concentrated  the  executive  direction 
of  dealing  with  crime,  so  far  as  prosecuting  agencies  deal 
with  crime,  as  well  as  the  leader  of  the  community  in 
dealing  with  the  problems  of  crime  prevention  through 
law  enforcement.  In  Cleveland,  the  statistical  analysis 
of  federal  law  enforcement  showed  strikingly  favorable 
results  as  compared  with  state  and  local  law  enforcement, 
due,  in  considerable  measure,  to  the  concentration  in  one 
well-organized  department,  namely,  the  Department  of 
Justice,  of  all  stages  of  the  prosecution,  including  the 
detection  of  the  offender,  the  ascertainment  of  the  proof, 
the  preliminary  examination,  the  presentment  to  the  grand 
jury,  the  trial  and  all  appellate  proceedings. 

Many  points  which  have  been  suggested  this  evening 
will  illustrate  and  perhaps  make  clear  the  need  of  some 
change  in  the  placing  of  emphasis  by  both  prosecuting 
officials  and  the  public.  Our  eyes  and,  in  consequence  the 
efforts  of  the  prosecutor,  are  concentrated  to  too  great 
an  extent  on  the  final  trials  of  the  graver  crimes,  while 
abuses  in  the  police  and  other  lower  tribunals  go  un- 
noticed or  are  treated  as  the  inevitable  features  of  a 
relatively  minor  part  of  our  social  organism.  We  measure 
the  success  of  crime  prosecution  by  the  prominent  and 
sensational  cases  and  wonder  why  the  success  in  these 
cases  does  not  seem  to  stop  the  crime  waves.  If  we  were 
wise,  we  would  be  analyzing  the  reports  of  the  routine 
cases.    We  are   attracted  and   fascinated  by   the  great 
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murder  or  banditry  cases  and  do  not  stop  to  realize,  that 
perhaps  the  enforcement  of  the  undramatic  tenement- 
house  laws  or  health  laws  might  have  prevented  the 
environment  in  which  was  sown  the  seed  that  grew  up 
into  these  more  dramatic  and  fascinating  crimes.  There 
may  be  slum  or  bad-housing  conditions,  vice  plague  spots, 
domestic  or  social  conditions  which  are  producers  of 
crime,  but  which  are  within  reach  of  the  law  enforcement 
agencies.  The  habitual  offender  is  a  product  and  not 
much  can  be  done  with  him  after  he  is  a  finished  product ; 
but  much  can  be  done  toward  curing  those  conditions  in 
the  community  which  tend  to  produce  him.  The  prose- 
cutor should  be  a  student  of  the  causes  of  crime  in  his 
community,  an  investigator,  an  analyst.  He  should  treat 
his  office  as  one  of  the  social  agencies  of  the  city  engaged 
in  the  treatment  or  suppression  of  those  situations  and 
conditions  which  are  themselves  violations  of  law  and 
which  create  the  breeding  places  of  the  graver  crimes. 
Systematic  coordination  with  the  other  social  agencies 
of  the  city,  particularly  with  those  which  come  into 
contact  with  crime-producing  environments,  should  there- 
fore, be  a  part  of  the  organization  of  the  prosecutor's 
activities. 

Except  during  some  spasmodic  and  temporary  cru- 
sade, our  chief  prosecuting  official  is  in  the  habit  of 
permitting  such  matters  as  these  tenement  house  laws 
and  petty  vice  laws  and  domestic  relations  laws  to  remain 
outside  of  his  consciousness  and  to  be  attended  to  by 
local  officials,  when  they  are  not,  as  is  the  frequent  situa- 
tion, neglected  altogether.  Yet  all  students  of  the  subject 
realize  that  the  physical  and  social  environment  in  which 
children  grow  up  bears  an  important  relationship  to  both 
juvenile  and  adult  delinquency  and  particularly  to  habitual 
delinquency.  If  the  prosecutor  would  conceive  of  his 
position  as  that  of  leader  in  the  field  of  crime-prevention, 
in  so  far  as  the  administration  and  enforcement  of  the 
criminal   law   is   concerned,   his   study   of   the   problem 
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would  soon  demonstrate  to  him  that,  in  the  long  run, 
he  could  often  render  a  greater  service  to  the  community 
by  enforcing  the  laws  which  deal  with  physical  and  social 
environment  in  which  the  adolescent  youth  of  his  com- 
munity are  growing  up,  than  by  using  up  his  personal 
energies  in  the  actual  trial  of  the  more  exciting  and 
prominent  cases. 

It  would  be  a  grave  mistake  to  obtain  the  impression 
that  the  law  enforcement  or  inefficient  administration  of 
criminal  justice  is  the  sole  cause  of  crime  in  the  com- 
munity or  that  the  perfecting  of  this  administration  would 
remove  all  the  causes  of  preventable  crime.  The  Chicago 
Crime  Commission  listed  ten  main  causes  of  crime,  of 
which  the  administration  of  justice  was  one.  Economic 
conditions,  political  conditions,  general  atmospheric  or 
temperamental  conditions,  such  as  that  produced  by  war, 
industrial  conditions ;  these  and  many  other  factors  might 
be  named.  It  would,  on  the  other  hand,  be  equally  fal- 
lacious and  dangerous  to  under-estimate  the  importance 
of  the  administration  of  justice  as  a  deterrent  of  crime. 
But  the  lessons  taught  by  modern  psychology  and  psy- 
chiatry indicate  that  law  enforcement  will  not  alone  solve 
the  problem  of  the  treatment  of  crime.  To  an  increasing 
extent  the  offender  will  come  to  be  looked  upon  as  a 
psychiatric  or  psychopathological  subject,  to  be  studied 
and  treated  as  such  rather  than  as  a  violator  of  the  law; 
and  one  of  the  sources  of  confusion  today  is  that  the 
place  of  these  newer  sciences  in  the  treatment  of  the 
offender  has  not  become  well  defined.  There  is  still  great 
uncertainty  and  confusion  as  to  the  place,  if  any,  which, 
for  instance,  the  psychiatric  examination  of  the  accused 
shall  play  in  the  prosecution;  and  the  definition  of  this 
place  is  still  to  be  studied  and  determined.  The  confusion 
of  older  and  newer  theories  as  to  the  treatment  of  crime 
and  the  offender  is  one  of  the  sources  of  the  prosecutor's 
difficulties  and,  particularly,  of  the  public's  suspiciousness. 
The  suspension  of  sentences,  for  instance,  which  particu- 
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larly  arouses  public  distrust,  is  sometimes  only  a  crude 
attempt  on  the  part  of  the  judge  to  individualize  the  pun- 
ishment or  treatment  of  the  offender  in  accordance  with 
these  modern,  but  still  unsettled,  theories. 

There  is  one  warning,  which  it  may  not  be  amiss  to 
give  to  prosecuting  officials,  and  that  is,  that  if  they 
would  establish  respect  for  law,  it  is  highly  important 
that  they  themselves  remain  within  the  law  in  their 
methods  and  practices.  The  lawlessness  of  the  govern- 
ment breeds  lawlessness  in  the  governed.  Illegal  raids 
upon  meetings  or  places  of  assemblage,  illegal  searches 
and  seizures,  third-degree  methods  of  obtaining  confes- 
sions or  testimony  may  occasionally  aid  in  obtaining  con- 
victions; but  they  breed  lawlessness.  Law  enforcing 
officials  should,  of  all  officials,  be  the  most  law-abiding. 
Whether  actuated  by  a  realization  of  this  crime-breeding 
effect  of  lawlessness  in  law  enforcement  or  merely  by 
a  desire  to  preserve  certain  protections  which  the  Con- 
stitution throws  about  the  accused,  the  Supreme  Court 
of  the  United  States  has  consistently  set  aside  convictions 
based  on  evidence  obtained  by  means  of  illegal  methods, 
and  has  recently  in  a  very  interesting  case  of  a  young 
Chinaman  accused  of  murder,  refused  to  permit  the  use 
of  a  confession  obtained  by  excessive  third-degree 
methods. 

Taking  us  by  and  large,  we  American  lawyers  have 
shown  an  active  interest  in  the  reform  of  civil  procedure, 
but  little  interest  in  the  rather  more  important  field  of 
criminal  practice  and  procedure.  The  attention  which 
the  growth  of  crime  has  received  has  apparently  stirred 
us,  and  the  Cleveland  Survey,  directed  by  the  dean  of 
our  leading  law  school,  as  well  as  such  meetings  as  this 
one  tonight,  demonstrate  an  awakening  on  our  part  to 
our  responsibilities.  As  long  as  dealing  with  crime  is 
entrusted  to  lawyers,  whether  on  the  bench  or  on  either 
side  of  the  table,  the  American  bar  must  bear  the  re- 
sponsibility for  the  quality  of  the  product.    Perhaps  this 
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somewhat  casual  and  necessarily  hasty  address  may  make 
it  plain  to  you,  that  little  tinkerings  with  the  machinery 
will  not  be  sufficient,  and  that  fundamental  changes  in 
the  apparatus  and  methods  and  spirit  are  requisite. 

WHY  NOT  A  SCIENTIFIC  STUDY  OF 
THE  SHYSTER1 

One  of  the  important  movements  in  a  society  of 
ever-increasing  complexity  is  the  development  of  fact- 
producing  agencies.  Or  it  might  be  said  that  the  tendency 
to  devise  methods  of  ascertaining  truth  reflects  the  influ- 
ence of  scientific  thought  upon  social  and  political  prob- 
lems. This  might  be  described  as  an  age  of  investigations. 
The  appropriate  beginning  for  any  movement  nowadays 
is  a  survey.   Which  brings  us  to  a  concrete  proposal. 

One  of  the  investigations  now  needed  is  of  the  shyster. 
Doubtless  all  lawyers  and  most  laymen  think  that  they 
know  something  about  the  shyster.  We  believe  that,  as  a 
matter  of  fact,  comparatively  few  lawyers  really  know 
much  about  this  creature.  We  believe  that  a  large  share 
of  the  lawyers  know  very  little  about  the  shyster.  It  is 
convenient  and  comforting  to  possess  only  the  most  vague 
knowledge  in  this  field.  Information  is  usually  unsought 
and  unwelcome.  Were  it  not  for  the  fact  that  many 
excellent  lawyers  have  rendered  a  patriot's  service  on 
grievance  committees  of  bar  associations,  there  would 
be  virtually  no  information  concerning  shysters. 

One  of  the  things  the  bar  now  needs  is  a  survey  of 
the  shyster.  It  would  involve  a  considerable  cost,  but  the 
results  would  far  more  than  merely  justify  the  expense. 
Daily  operations  in  and  around  minor  courts  in  the  larger 
cities  would  yield  to  study  an  opulent  volume  of  pertinent 
facts.  There  is  no  question  whatever  that  there  are  law- 
yers, so  called,  operating  alone  or  in  conjunction  with 
runners,  policemen  or  court  attaches  who  regularly  plun- 

1  Journal  o€  the  American  Judicature  Society.    8:  163-4.    April,  1925. 
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der  the  most  ignorant  and  the  most  credulous.  They  liter- 
ally sell  the  courts  on  the  curb.  Some  of  "these  rascals  of 
the  law"  have  not  bought  a  law-book  or  paid  office  rent 
for  years. 

Why  should  not  the  bar  associations  of  some  of  our 
larger  cities  appropriate  money  to  promote  such  a  study  ? 
We  believe  that  money  so  spent  would  in  a  few  years 
come  back  in  the  saving  in  the  work  of  the  grievance 
committees.  Meanwhile  inestimable  value  would  accrue 
in  curbing  the  activities  of  a  small  group,  the  members 
of  which  do  more  to  bring  lawyers  and  judges  into  dis- 
repute than  all  other  agencies. 

THE  LAWYER  CRIMINAL1 

Announcement  of  the  death  of  a  once  noted  criminal 
lawyer,  rather  notorious  than  noted  in  recent  years 
because  of  his  disbarment  on  a  charge  of  subordination 
of  perjury,  serves  to  revive  the  subject  of  lawyer, 
criminals  and  the  necessity  of  their  elimination  from 
the  bar. 

With  one  exception  all  practical  methods  of  winning 
the  war  against  crime  in  Chicago  have  been  adopted  and 
put  into  force  in  the  last  few  months.  Public  opinion  has 
been  aroused.  A  thousand  extra  policemen  have  been 
authorized.  Extra  prosecutors  of  exceptional  ability  have 
been  provided  in  the  state's  attorney's  office.  More  judges 
have  been  assigned  to  the  criminal  courts.  Juries  are 
no  longer  hesitating  to  return  verdicts  of  guilty  when 
the  evidence  warrants.  But  one  obstacle  remains  in  the 
path  of  this  good  work.   That  is  the  lawyer  criminal. 

Such  men  gain  a  livelihood,  and  in  some  cases  wealth, 
through  what  amounts  to  co-operation  with  criminals. 
They  defend  their  clients  by  every  known  technicality, 
and  in  some  cases  doubtless  even  by  fraud  and  jury  tam- 
pering or  the  spiriting  away  of   witnesses.    They  take 

*The  Chicago  Crime  Commission.    Bulletin  No.  24.    July  IS,  1922. 
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their  pay  from  the  proceeds  of  crime.  They  are  rec- 
ognized not  only  as  counselors  but  friends  and  asso- 
ciates of  criminals.  Yet  they  are  allowed  to  continue  to 
practice  at  the  bar  as  if  that  were  an  inalienable  right. 
It  is  not  such  a  right.  Admission  of  a  lawyer  to  practice 
is  a  privilege,  not  a  right.  It  is  a  privilege  granted  by  the 
courts  with  the  co-operation  of  the  bar  association,  and 
is  based  presumably  upon  moral  and  ethical  as  well  as 
technical  qualifications.  It  can  be  revoked,  as  it  was  re- 
voked in  the  case  of  the  notorious  lawyer  cited. 

The  way  is  easy.  The  duty  is  clear.  The  bar  associa- 
tion and  the  courts  should  follow  it  up  and  throw  the 
lawyer  criminals  out  of  practice  in  this  state.  Only  in 
such  manner  can  the  legal  profession  maintain  the  high 
position  which  it  should  enjoy.  And  in  that  manner  the 
crime  wave,  which  is  now  on  the  ebb  under  the  attacks  of 
the  police,  state's  attorney,  and  honest  jurors  in  Chicago, 
can  be  virtually  eliminated. — The  Chicago  Tribune. 


"The  lawyer  criminal"  is  a  recently  coined  expression. 
It  is  used  in  Chicago  to  describe  a  certain  group  of 
lawyers  practicing  in  the  Criminal  Court  of  Cook  County. 
They  are  in  virtual  partnership  with  criminals.  The 
Journal  of  the  American  Bar  Association  recently  devoted 
an  editorial  to  their  consideration.  The  Chicago  Bar 
Association  at  present  is  investigating  charges  against 
some  of  them.  The  Chicago  Crime  Commission  has  their 
operations  under  observation,  has  supplied  evidence  to 
the  proper  authorities  and  will  welcome  information  at 
all  times  which  will  help  in  their  disbarment  and  proper 
punishment. 

Lawyers  in  League  with  Crime 

That  unscrupulous  lawyers,  using  unethical  methods 
— "unethical"  in  the  circumstances  is  a  mild  word — assist 
evildoers  in  escaping  trial  and  punishment  for  their 
crimes  is  asserted  by  the  Chicago  crime  commission's 
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committee  on  courts.  The  committee  deals  with  the  sub- 
ject in  a  report  on  the  work  of  the  Criminal  Court  of 
C»ok  County  during  the  last  year. 

"The  criminal,  as  an  outlaw,"  says  the  committee,  "is 
expected  to  use  every  means,  fair  or  foul,  to  remain  at 
liberty  and  continue  at  his  work."  Naturally  that  is  to 
be  expected  of  the  criminal.  Time  spent  behind  prison 
bars  is  necessarily  time  deducted  from  the  business  of 
picking  pockets,  swindling,  robbery,  burglary,  or  whatever 
branch  of  criminality  is  followed  by  the  individual  male- 
factor. He  can  scarcely  be  blamed  for  wanting  his  liberty. 
But  what  of  the  lawyers  through  whose  connivance,  ac- 
cording to  the  committee's  report  are  planned,  instigated 
and  executed  the  devices  by  which  known  criminals 
escape  trial  and  punishment  for  their  known  crimes? 

No  well-informed  person  needs  to  be  told  that  there 
are  in  Chicago  lawyers  who  derive  substantial  incomes 
from  keeping  crooks  out  of  jail,  and  that  they  use  every 
possible  dubious  technicality  to  cheat  justice.  No  right- 
thinking  person  would  deny  a  fair  trial  even  to  a  crook. 
But  a  fair  trial  is  the  last  thing  a  crook  wants.  It  is  to  pre- 
vent fair  trials  that  crooked  lawyers  exercise  all  their 
ingenuity.  And,  of  course,  when  it  is  impossible  to 
escape  trial  the  technic  of  jury  bribing  is  not  unknown 
to  them. 

Lawyers  of  that  type  are  not  merely  a  disgrace  to  the 
honorable  profession  of  the  law.  They  are  as  much  a 
menace  to  the  safety  of  life  and  property  in  Chicago  as 
are  their  evil-minded  clients.  If  they  are  not  actually 
participants  in  organized  crime  they  are  at  least  its  most 
valued  agents. 

As  the  crime  commission's  courts  committee  suggests, 
the  situation  about  the  Criminal  Court  should  be  investi- 
gated thoroughly  by  the  Chicago  Bar  Association  with 
the  aid  of  the  crime  commission  in  order  that  crooked 
lawyers  may  be  detected  and  disbarred. — Chicago  Daily 
News. 
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THE   PUBLIC   DEFENDER1 

The  Public  Defender  Committee  of  the  American 
Institute  of  Criminal  Law  and  Criminology  desires  to 
submit  this  brief  report  summarizing  its  activities  during 
the  past  year. 

The  members  of  the  committee  have  maintained  a 
close  interest  in  all  developments  touching  this  subject 
and  have  kept  in  touch  with  each  other  through  corre- 
spondence. During  the  year  there  have  been  no  significant 
accomplishments.  The  nation  has  only  recently  begun 
to  turn  its  attention  back  to  domestic  problems.  In  this 
field,  as  in  the  allied  field  of  legal  aid,  a  general  quiet 
has  prevailed.  It  is  perfectly  apparent,  however,  that 
the  public  defender  and  similar  problems  connected  with 
the  administration  of  justice  are  beginning  again  to  claim 
the  attention  of  the  community  so  that  we  look  forward 
to  interesting  activities  during  the  next  year. 

The  committee  has  deemed  it  wise  on  the  whole  to 
mark  time  rather  than  to  undertake  any  new  projects.  We 
have,  however,  by  no  means  been  inactive.  Mr.  Rubin 
has  been  one  of  the  leading  spirits  in  the  strong  campaign 
for  the  establishment  of  the  office  of  public  defender  in 
Baltimore.  Mr.  Goldman  has  continued  to  keep  up  to 
date  his  remarkably  complete  file  of  information  con- 
cerning the  whole  movement.  Mr.  Spaulding  has  under- 
taken to  supply  accurate  information  concerning  the 
necessity  of  the  public  defender's  work  to  the  Massa- 
chusetts Judicature  Commission  which  is  now  in  session 
considering  what  betterments  may  be  made  in  the 
Massachusetts  system  of  judicature  and  to  which  were 
referred  the  two  public  defender  bills  filed  during  the 
last  session  of  the  legislature.  Mr.  Reynolds,  while  in  the 
West,  devoted  time  to  a  detailed  study  of  the  workings 

1  Report  of  the  Committee  of  the  Institute.  Reginald  Heber  Smith, 
Chairman.  Presented  at  the  annual  meeting  of  the  American  Institute  of 
Criminal  Law  and  Criminology,  at  Indianapolis,  September  16-18,  1920. 
See  also  the  Journal  of  the  Institute  for  November,  1920. 
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of  the  police  court  public  defender  in  Los  Angeles.  Your 
chairman  has  begun  a  study  of  the  public  defender  plan 
as  it  operates  in  Connecticut  and  has  conferred  with  a 
special  committee  of  the  Connecticut  State  Bar  As- 
sociation which  has  jurisdiction  over  this  subject  and 
with  some  of  the  attorneys  who  are  the  county  public 
defenders. 

I  hope  by  next  year  to  be  able  to  make  a  detailed 
report  on  this  Connecticut  plan.  It  embraces  a  feature 
which  I  am  inclined  to  feel  may  well  prove  itself  superior 
to  any  other  plan  now  in  existence,  and  that  is  that  in 
Connecticut  the  public  defenders  are  appointed  by  the 
judges  of  the  Superior  Court. 

This  affords  a  precedent  of  great  importance.  If  I 
may  be  permitted  to  express  a  personal  opinion,  it  would 
be  that  the  public  defender  movement  in  this  country  has 
struck  a  snag  and  is  being  retarded,  not  because  of  any 
inherent  fault,  but  because  it  is  misunderstood.  Excellent 
men  are  all  at  sea  in  their  minds  about  it.  Progress  will 
come  more  swiftly  if  we  reappraise  the  whole  situation 
and  lay  more  emphasis  on  the  fundamentals.  If  we  can 
state  these  clearly  we  will  disabuse  many  men  out  of 
their  present  notions  and  convert  them  into  allies  instead 
of  opponents. 

These  fundamentals,  simply  stated,  are  that  under  our 
existing  system  of  doing  justice  the  lawyer  is  essential. 
A  trial 'court  cannot  properly  function  without  lawyers. 
Many  persons  who  are  indicted  for  serious  offenses  must 
stand  trial  but  they  are  unable,  because  of  poverty,  to 
employ  counsel.  In  many  states  that  means  they  will 
not  be  represented  at  all ;  in  others  it  means  they  will 
be  represented  by  assigned  counsel.  We  feel  sure  from 
experience  that  the  system  of  assigned  counsel  is  bad; 
that  it  is  unfair  to  the  bar,  and  unfair  to  the  prisoner 
because  the  system  tends  to  degenerate  to  the  point  where 
assignments  are  made  to  lawyers  in  whom  we  have  no 
confidence.    We  claim  therefore  that  the  courts  cannot 
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be  expected  to  work  out  impartial  justice  unless  both  sides 
to  the  case  have  adequate  representation  and  that  as  the 
existing  system  fails  to  guarantee  that  the  defendant,  if 
he  be  poor,  shall  have  adequate  representation,  a  new 
agency,  which  we  call  the  public  defender,  is  necessary 
to  supply  the  services  of  lawyers  to  the  poor  in  criminal 
cases,  thereby  supplanting  our  present  legal  machinery 
in  an  essential  particular. 

Up  to  this  point  most  lawyers  agree  with  us.  Here, 
however,  a  divergence  of  opinion  begins.  Some  insist 
that  while  this  work  is  essential  it  should  be  left  in  private 
hands,  as  is  the  case  with  the  Voluntary  Defenders 
Committee  in  New  York.  Because  of  local  political  con- 
ditions in  various  cities  this  attitude  may  be  entirely 
justified.  Instead  of  arguing  about  whether  the  defender 
be  publicly  or  privately  supported  we  might  for  the  time 
being  be  content  with  the  establishment  of  any  organ- 
ization which  does  its  work  well.  Any  one  who  studies 
the  condition  in  New  York  can  see  that  a  great  many 
lawyers  look  with  disfavor  on  the  public  defender  idea 
because  of  the  adverse  reports  of  the  City  and  County 
Bar  Associations.  And  by  reading  these  reports  one 
can  see  at  once  that  what  weighed  most  heavily  in  the 
committee's  opinion  was  the  danger  of  creating  a  new 
political  office. 

By  a  shift  of  emphasis  I  am  convinced  that  we  can 
avoid  further  imbroglios  of  this  sort.  The  more  con- 
structive line  of  approach  seems  to  me  to  be  this:  the 
function  of  supplying  counsel  to  poor  persons  in  order 
that  justice  may  be  done  is  a  public  function.  Both  the 
legal  aid  work  and  the  defender's  work  must  ultimately 
pass  under  public  control.  Inasmuch  as  their  function  is 
to  play  a  part  in  the  administration  of  justice  as  distin- 
guished from  an  executive  or  governmental  function 
when  they  pass  under  public  control  that  control  should 
be  vested  in  the  courts.  The  defender's  work,  in  other 
words,  ought  finally  to  be  incorporated  into  the  adminis- 
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tration  of  justice  and  towards  that  goal  we  ought  to  shape 
our  plans. 

This  conception  fits  into  the  general  theory  that  the 
surest  way  to  make  progress  in  reforming  our  judicial 
institutions  is  by  entrusting  the  judges  with  wide  powers 
over  procedure  and  organization  of  courts.  We  have 
given  this  power  to  the  industrial  accident  commissions 
and  when  it  became  clear  that  injured  workmen  needed 
legal  and  other  assistance  for  which  they  could  not  pay 
we  authorized  the  commission  to  appoint  and  control  in- 
spectors who  aid  in  preparing  the  facts  and  advise  on  the 
routine  matters  of  law  and  also  impartial  physicians. 
When  it  became  apparent  that  some  supplemental  ma- 
chinery was  necessary  if  deserted  wives  were  to  have 
adequate  protection  we  created  the  probation  department 
of  the  domestic  relations  court  and  allowed  judges  to 
appoint  probation  officers. 

The  logic  of  the  situation  therefore  would  seem  to 
be  that  the  judges  ought  to  appoint  the  public  defenders, 
and  remove  them  at  pleasure,  as  a  part  of  their  responsi- 
bility in  making  the  judicial  machine  operate  properly. 
There  is  good  reason  why  the  people  should  elect  the 
prosecuting  attorney  because  he  is  their  counsel,  they 
are  his  clients,  and  they  ought  to  choose  him  just  as  an 
individual  client  chooses  his  attorney.  This  argument 
does  not  apply  to  the  defender. 

As  an  indication  of  the  fact  that  progress  can  be 
made  by  stating  our  case  somewhat  in  this  fashion,  I  can 
cite  one  illustration.  Last  winter  I  conferred  with  the 
Legislative  Committee  of  the  Citizens'  Union  of  New 
York  on  the  pending  public  defender  legislation.  There 
were  excellent  men  on  this  committee;  they  were  all 
opposed  to  the  public  defender  because  the  bill  provided 
that  he  should  be  chosen  by  popular  election.  When  it 
was  suggested  that  the  defender  could  be  appointed  by 
the  judges  of  the  Supreme  Court  most  of  the  opposition 
disappeared. 

14 
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This  idea  of  judicial  appointment  finds  further  en- 
dorsement in  the  amendment  which  the  Pennsylvania 
Constitutional  Commission  has  adopted  giving  the 
Supreme  Court  power  to  regulate  procedure  and  to 
regulate  and  control  all  legal  aid  work  in  the  state. 

The  Connecticut  plan  represents  the  accomplishment 
of  this  idea.  A  preliminary  study  indicates  that  it  is 
eminently  successful.  The  plan  seems  to  inspire  the  bar 
with  confidence.  The  judges  have  appointed  excellent 
trial  lawyers  as  the  public  defenders.  A  further  and 
more  detailed  study  of  this  system  ought  to  be  made. 

It  is  perhaps  not  too  much  to  say  that  we  expect  the 
next  year  to  witness  marked  progress  in  this  whole  field. 
The  committee  desires  to  continue  its  studies  and  there- 
fore  asks  that  it  may  be  appointed  for  another  year. 


POLICE  COURTS 


PROCEDURE  IN  POLICE  COURTS1 

In  the  great  majority  of  cases  in  the  police  courts, 
police  officers  are  the  prosecuting  witnesses.  More  fre- 
quently than  otherwise  the  case  proceeds  without  the 
formality  of  a  warrant  or  other  formal  sworn  complaint. 
The  States  Attorney's  Office  is  rarely  represented  in  the 
courts.  The  Justice  must  therefore  act  in  the  double 
capacity  of  prosecutor  and  judge.  He  must  also  do  the 
clerical  work  of  his  court,  collect  money  for  fines  and 
perform  the  general  services  of  accounting  officer. 

In  cases  of  the  gravest  public  importance  as  well  as 
in  minor  cases,  with  his  mind  filled  with  the  clerical 
detail  incident  to  the  court,  he  must  try  to  find  the  facts. 
It  is  surprising  that  he  gets  as  good  results  as  he  does. 

With  power  to  impose  sentences  of  imprisonment  for 
two  years  as  in  cases  of  carrying  deadly  weapons,  of  one 
year  as  in  assault  cases  the  Justices  have  no  power  to 
try  the  simplest  case  of  larceny  even  though  the  accused 
may  desire  his  case  disposed  of  by  the  Justice. 

Though  no  legal  authority  authorizes  the  Justice  to 
place  Convicted  persons  on  probation,  several  of  the 
Justices  go  through  the  form  of  doing  so.  There  are  no 
facilities  for  ascertaining  if  the  subject  lives  up  to  the 
conditions  imposed.  If  he  reappears  in  the  same  court 
it  is  only  by  the  accident  of  memory  that  he  is  recognized. 

With  reference  to  the  preliminary  hearings  in  felony 
cases  no  record  of  the  testimony  of  the  witnesses  is  kept 
save  in  exceptional  cases.  That  witnesses  frequently 
change  their  stories  in  the  subsequent  hearings  before 
the  Grand  Jury  and  at  the  trial  in  the  Criminal  Court  is 

1  Report  of  Baltimore  Criminal  Justice  Commission.    December,  1923. 


158  CRIMINAL  JUSTICE 

a  matter  of  common  knowledge.  This  is  true  also  of 
cases  heard  in  the  Criminal  Court  on  appeal  from  the 
Police  Court. 

In  compliance  with  the  law  requiring  that  the  accused 
must  be  affirmatively  advised  of  his  right  to  trial  by  jury 
and  given  an  opportunity  to  plead,  one  of  the  Justices 
proceeds  as  follows: 

The  accused  is  presented. 

"You  want  to  be  tried  by  me,  don't  you?"  asks  the 
Justice. 

The  accused  generally  answers  in  the  affirmative. 

"Well,  you  plead  guilty,  don't  you?"  asks  the  Justice 
again,  to  which  the  accused  generally  makes  affirmative 
reply. 

Thus  business  is  expedited,  but  it  is  the  rare  prisoner 
who  understands  what  it  is  all  about. 

"I  am  going  to  turn  you  loose  this  time  but  the  next 
time  you  come  here  I  am  going  to  tell  you  good-bye  for 
a  long  time,"  observed  another  Justice  in  dismissing  a 
case. 

The  observer  arrived  before  the  Justice  did  one  morn- 
ing at  one  of  the  station  houses  and  noticed  a  Pole  who, 
from  his  appearance,  was  in  trouble,  being  introduced  to 
a  well  dressed  frequenter.  The  Justice  was  later  seen 
in  an  alley-way  near  the  station  house,  in  conversation 
with  the  well  dressed  frequenter.  The  Pole  was  later 
tried  on  a  charge  of  assaulting  his  wife.  Though  the 
evidence  clearly  indicated  his  guilt,  the  charge  was  dis- 
missed with  a  lecture.  Three  days  later  the  Pole  came 
up  on  another  charge  and  was  fined.  His  friend  was 
not  in  court  that  morning. 

In  seeking  the  postponement  of  a  case  against  her  in 
one  of  the  police  courts  a  woman  explained  that  she  was 
to  be  represented  by  a  young  attorney  whose  name  she 
did  not  remember.  "Will  he  be  here  Saturday?"  asked 
the  Justice.  "No,  Judge,  he  knows  you  well.  He  said 
he  would  go  to  your  home  to  see  you."   The  case  was 
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postponed  until  the  following  Monday.  The  incident  is 
cited  to  show  the  popular  conception  of  the  police  courts. 
The  woman  saw  nothing  unusual  in  her  counsel  dis- 
cussing the  merits  of  the  case  with  the  Justice  at  his 
home. 

A  man  and  his  wife  were  summoned  to  appear  and 
explain  what  they  had  done  with  a  dozen  or  more  balls 
that  had  been  accidentally  thrown  over  their  fence  by 
the  neighbor's  children  at  play.  Five  small  boys  were  in 
court  with  their  parents  and  relatives.  When  the  hearing 
opened  pandemonium  reigned.  Everyone  talked  at  once. 
At  least  a  dozen  times  during  the  hearing  one  witness 
would  yell  at  another  in  loud  and  angry  tones :  "You're 
a  liar !"  One  witness  had  to  be  restrained  by  force  on  a 
number  of  occasions.  The  restraint  came  not  at  the  direc- 
tion of  the  Justice  but  from  one  of  the  witnesses.  At  one 
time  when  interrupted  by  one  of  the  other  witnesses  this 
witness  fairly  shouted,  "Shut  up  or  I'll  bust  you  one !" 
Although  the  boys  were  highly  amused  they  behaved 
much  better  than  did  their  elders.  This  travesty  consumed 
about  forty-five  minutes.  The  result  was  to  make  a  farce 
of  the  Court  and  to  accomplish  nothing  else  except  to 
make  the  parties  angrier  than  when  they  arrived  at  court. 

In  a  number  of  cases  it  was  noted  that  men  were  tried 
for  drunkenness  while  so  intoxicated  as  to  be  unable  to 
understand  the  proceedings.  In  one  such  case  the  accused 
was  fined,  the  amount  of  the  fine  taken  from  the  funds 
found  on  him  when  arrested  and  he  was  then  ordered  to 
be  locked  up  for  several  hours  until  he  became  sober. 

The  foregoing  instances  are  cited  not  as  indicative  of 
the  usual  occurrences  in  the  Police  Courts.  That  they 
did  occur,  however,  at  a  time  when  the  Justices  knew  that 
the  courts  were  under  observation,  indicates  at  least 
that  they  are  not  infrequent. 

Too  long  have  the  courts  for  the  trial  of  minor  infrac- 
tions of  the  law  been  undignified,  unsystematic,  political- 
ly-tainted makeshifts.   While  denying  to  such  courts  the 
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right  to  try  major  cases,  the  community  intrusts  to  them 
the  all  important  power  of  dismissing  the  charges  in 
such  cases.  This  is  true  not  only  in  Baltimore  but,  with 
rare  exceptions,  throughout  the  whole  country.  A  system 
that  is  perhaps  well  adapted  to  rural  conditions  for  which 
it  was  conceived  is  still  employed  in  a  great  city  to  meet 
whose  needs  and  conditions  it  is  totally  inadequate. 

Our  best  judicial  brains  and  character  are  reserved 
for  the  trial  of  crimes  that  are  serious  in  their  immediate 
effect.  Although  it  is  almost  invariably  true  that  the 
serious  offender  has  a  long  career  in  the  minor  courts 
we  wait  until  he  graduates  from  such  a  career  into  a 
full-fledged  burglar  or  highwayman  before  paymg  serious 
attention  to  his  conduct. 

In  the  physical  surroundings  of  the  police  courts,  the 
lack  of  adequate  facilities  and  clerical  assistance  with 
which  to  properly  do  the  work  and  in  the  very  character 
of  the  judges  themselves  the  state  presents  to  the  swarms 
of  offenders  that  appear  there  a  most  unfortunate  spec- 
tacle. A  great  opportunity  to  impress  these  beginners  in 
a  criminal  career  with  the  dignity  and  justice  of  the  law 
and  its  administration  is  lost.  A  contempt  for  the  law 
is  the  resultant  impression. 

It  is  an  indefensible  policy  that  tolerates  the  trial  of 
criminal  offenses  in  courts  that  are  for  the  most  part 
admittedly  political  and  inefficient. 

The  rights  and  liberties  of  the  accused  and  the  pro- 
tection of  the  city  against  crime  are  far  too  important 
for  the  decision  in  particular  cases  to  depend  upon  the 
whim  of  politicians,  the  caprice  of  dullards,  or  upon  any 
other  consideration  than  the  evidence  capably  analyzed 
and  the  law  skilfully  and  honestly  administered. 

The  Advocates  of  the  Police  Courts 

Since  the  announcement  of  the  suggestions  of  the 
commission  for  the  abolition  of  the  police  courts  and 
the  establishment  of  a  central  criminal  court,  the  advo- 
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cates  of  the  present  police  courts  have  been  quoted 
variously  in  the  press.  Undoubtedly  these  advocates  are 
sincere.  It  may  serve,  however,  to  further  clarify  the 
subject  if  their  arguments  are  stated  seriatim  so  that 
the  character  of  them  may  be  taken  at  a  glance  and  for 
the  observation  of  the  commission  in  relation  thereto  to 
be  set  out. 

Mr.  Frank  A.  Furst  is  reported  in  The  Evening  Sun  of  Decem- 
ber 27th,  as  saying:  "This  system  (the  police  court  system)  puts 
a  human  touch  into  the  administration  of  justice  which  a  cen- 
tralized police  court  would  lack."  Mr.  John  J.  Mahon  and  Mr. 
John  S.  Kelly  are  reported  in  The  American  of  December  28th, 
as  saying  that  Mr.  Furst  had  expressed  their  ideas. 

Why  should  a  police  magistrate  be  presumed  to  have 
more  sympathy  than  other  people?  What  right  has  the 
community  to  assume  that  there  is  more  humanity  in  the 
touch  of  a  politician  than  in  the  sentence  of  a  qualified 
judge? 

The  Evening  Sun  of  December  28th,  quotes  Senator  William 
Curran  as  saying:  "The  police  magistrate  is  generally  a  neigh- 
borhood man  himself.  He  knows  the  type  of  people  he  is  called 
on  to  judge  and  understands  the  nature  of  their  quarrels;  he 
sees  that  they  get  justice  and  common  sense  rather  than  law." 
"I  think  a  neighborhood  court  presided  over  by  an  intelligent 
neighborhood  man  has  its  place,"  says  Mrs.  William  J.  Brown. 
"If  necessary,  we  should  have  more  police  courts  but  we  should 
keep  them  on  the  neighborhood  plan,"  says  former  States  Attor- 
ney Albert  S.  J.  Owens.  "The  magistrate  knows  his  people  and 
disposes,  of  hundreds  of  cases  that  should  not  go  out  of  his 
district,"  says  Mr.  Henry  F.  Broening. 

Of  the  present  eight  assigned  police  magistrates,  four 
live  outside  the  districts  where  they  sit.  They  "know 
their  people"  only  from  contact  with  them  in  court.  This 
contact  could  be  had  in  the  court  in  the  center  of  the  city 
as  well.  The  status  of  the  present  group  of  magistrates 
as  to  residence  is  no  different  from  that  of  former  ones. 
The  northeastern  police  district  comprises  22.7  square 
miles,  the  northern  16.1,  the  northwestern  12.8,  the  south- 
ern 9.5,  the  southwestern  9.3  and  the  eastern  8.3.   These 
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are  rather  large  "neighborhoods."  Only  the  central  dis- 
trict and  the  western  district  are  small  enough  to  ap- 
proach the  size  of  neighborhoods  and  they  cover  the 
financial  and  business  districts. 

By  actual  tabulation  of  the  residences  of  the  accused 
and  the  witnesses  in  the  police  courts  of  Baltimore,  it 
appears  that  at  least  40  per  cent  of  them  live  outside 
of  the  district  where  the  cases  were  heard. 

"The  only  man  who  can  really  understand  the  kind  of  people 
who  come  into  the  police  courts  is  one  of  them.  The  police 
courts  should  be  presided  over,  not  necessarily  by  lawyers,  but  by 
men  who  have  human  hearts  in  them ;  who  know  their  people 
and  have  quick  understanding,"  says  former  States  Attorney 
Albert  S.  J.  Owens.  "What  we  need  in  the  government  of  the 
State  of  Maryland,  as  in  most  other  governments,  is  less  law 
and  more  common  sense." — The  Evening  Sun. 

Four  of  the  ten  present  police  magistrates  are  lawyers. 
Practically  all  of  the  men  that  sit  as  substitute  magis- 
trates are  lawyers.  There  is  no  reason  to  conclude  that 
men  unlearned  in  law  have  a  monopoly  of  common  sense. 
The  law  of  the  land  is  the  greatest  protection  that  a 
citizen  has.  Its  disregard  in  the  administration  of  justice 
is  an  earmark  of  tyranny. 

"Nine  out  of  ten — more  than  nine  out  of  ten — of  the  persons 
accused  in  this  city  elect  to  be  tried  before  the  police  magistrate 
and  receive  their  punishment  from  the  hands  of  these  homely 
but  useful  dispensers  of  justice." — The  Evening  Sun. 

Every  man  accused  of  an  offense  has  a  right  to  trial 
by  jury  in  the  Criminal  Court  if  he  elects  such  a  trial. 
One  of  the  vices  of  the  magistrates'  courts  is  that  not 
one  in  ten  of  the  persons  arraigned  there  know  of  this 
right  and  they  are  not  advised  of  it,  in  a  way  that  they 
can  understand  it,  by  the  magistrate.  They  "elect"  to  be 
tried  by  the  magistrate  in  the  sense  that  they  fail  to 
demand  a  right  of  the  existence  of  which  they  are  ignor- 
ant. If  they  are  advised  of  their  right  they  also  are 
advised  that  they  must  spend  the  interval  between  arrest 
and  trial,  in  the  Criminal  Court,  in  jail  or  produce  bail. 
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It  is  not  pleasant  to  stay  in  jail;  neither  is  it  delightful 
to  pay  an  exorbitant  bond  fee  to  a  bondsman.  About 
forty  thousand  people  are  arrested  annually,  for  one 
cause  or  another,  in  Baltimore.  This  figure  eliminates 
the  duplication  from  total  arrests.  The  seven  hundred 
thousand  who  are  not  arrested  have  some  right  to  "elect" 
where  those  who  are  arrested  shall  be  tried,  for,  after  all, 
the  forty  thousand  are  arrested  because  they  are  charged 
with  violating  the  rights  of  the  seven  hundred  thousand. 

"The  theory  underlying  our  magistrate  system  is  good.  Of 
course  we  should  get  the  best  possible  magistrates." — Mayor 
Howard  IV.  Jackson.  "The  greatest  objection  that  I  see  is  the 
character  of  the  men  who  occupy  the  positions." — Mr.  Charles 
M.  Cohn.  "I  don't  think  there  is  any  doubt  that  the  police  courts, 
when  the  right  man  is  presiding  in  them,  are  closer  to  the  people 
in  the  comparatively  small  matters  with  which  the  police  magis- 
trates deal  than  such  courts  as  proposed  would  be." — Mr.  Sewell 
S.  Watts.  "It  goes  without  saying  that  the  best  men  who  can 
be  obtained  for  the  positions  as  they  are  should  be  selected." — 
Judge  Martin  Leymayer. 

No  theory  is  good  which  does  not  work  well  in  prac- 
tice. The  practice  that  prevails  in  magistrate  courts  is 
the  important  consideration.  As  to  the  type  of  magis- 
trates, what  assurance  have  we  that  better  men  will  be 
secured  in  the  future  than  in  the  past?  For  many  years 
past,  great  effort  has  been  exerted  by  a  large  group  of 
interested  citizens  to  secure  good  appointments  as  police 
justices.  It  may  well  be  argued  that  we  now  get  the 
best  magistrates  "possible"  under  the  present  system 
of  short  tenure,  low  pay,  no  clerical  assistance,  crowded, 
insanitary,  dingy  courtrooms.  The  tenure  of  the  poliee 
justice  may  well  be  lengthened  by  constitutional  amend- 
ment but  to  increase  the  pay,  to  provide  clerical  assistance 
and  suitable  courtrooms  would  mean  a  considerable  out- 
lay of  money  when  the  fact  is  that  the  present  group 
working  on  half  time  have  not  enough  business  to 
transact  to  require  full  sessions  of  their  courts. 

Mr.  Henry  L.  Mencken  argues:  "The  only  genuine  dignity 
that  is  left  in  the  government  in  this  community  is  represented 
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by  the  Supreme  Bench.  .  .  .  What  a  judge  needs,  above  all 
things,  is  a  wide  knowledge  of  the  law  and  an  instinctive  habit 
of  thinking  in  its  precise  and  austere  terms.  What  a  police  magis- 
trate needs,  above  all  things,  is  a  profound  and  unshakable  con- 
viction that  the  law  is  an  ass.  ...  In  brief,  the  office  of  a 
police  magistrate  is  not  to  execute  the  laws  impartially  but  to 
execute  them  with  discreet  and  humane  partiality.  His  function, 
in  brief,  is  not  primarily  to  punish  evildoers  but  to  turn  them 
from  their  evildoing.  .  .  .  Before  a  police  magistrate,  the  law 
is   obviously  an   intruder." 

From  this  argument  it  follows  logically  that  the  mem- 
bers of  the  Supreme  Bench  are  not  as  well  fitted  as  the 
police  magistrates  to  take  charge  of  the  earlier  stages  of 
criminal  prosecution.  Our  occidental  system  presents  the 
ideal  of  a  government  of  equal  laws  for  all  men  and  yet 
it  is  proposed  to  replace  it  by  the  oriental  ideal  of  a  judge 
who  is  a  despot,  untrammelled  by  any  consideration 
except  what  he  may  think  to  be  essential  justice.  From 
what  one  reads  of  Mr.  Mencken  in  the  press,  it  appears 
that  Mr.  Mencken  does  not  think  much  of  Sunday 
Schools  but  his  argument  here  would  seem  to  indicate 
that  he  considers  that  the  chief  function  of  a  police 
justice  is  to  run  a  sort  of  model  bible  class.  To  repeat, 
the  law  is,  on  the  whole,  the  best  protection  that  the 
poor  man  has  if  the  officials  administering  it  do  not  con- 
sider it  an  ass,  but  respect  it  as  the  best  instrument  by 
which  to  obtain  equal  justice.  The  poor  man,  the  for- 
eigner and  the  first  offender,  quite  as  much  as  anyone 
else  deserve  that  the  court  of  first  instance,  before  which 
he  may  be  brought,  shall  represent  as  much  genuine 
dignity,  respect  for  the  law,  impartiality  and  inaccessi- 
bility to  political  influence  as  the  court  in  which  million- 
aires battle  for  the  control  of  a  railroad. 

"A  central  criminal  court  would  mean  that  not  only  the 
prisoner,  who  frequently  is  accused  of  a  trivial  offense,  but  the 
witnesses  and  various  officers  would  have  to  waste  a  lot  of  time 
traveling  from  their  own  district  to  the  central  building,"  observes 
Mr.  Furst  again.  "In  addition  to  the  delays  in  the  disposition  of 
cases  and  the  red  tape  that  would  be  involved,  there  is  also  the 
added  cost  of  litigation  to  the  offender,"  says  Mr.  Owens.  "The 
only   persons   we   have   heard   of   who    favor   the   centralization 
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plan  are  those  who  will  profit  by  it.  Those,  of  course,  are  the 
pettyfogging  political  lawyers  who  infest  the  legal  profession. 
.  .  .  The  Criminal  Justice  Commission  has  decided  that  all 
prisoners,  whether  they  be  arrested  for  parking  two  inches 
further  from  the  curb  than  the  law  allows  or  for  quarreling 
with  their  neighbors,  ought  to  be  hailed  to  the  center  of  the  city, 
with  their  witnesses  for  and  against,  and  lined  up  before  a  legal- 
minded  judge  of  the  Supreme  Bench;  that  their  testimony  ought 
to  be  recorded  by  the  stenographers  and  that  all  the  legal  forms 
should  be  complied  with." — The  Evening  San. 

Policemen,  in  a  great  number  of  cases,  must  now 
appear  at  the  magistrate  court,  the  grand  jury  and  the 
criminal  court.  This  is  true  also  of  witnesses  and  accused. 
Obviously,  to  eliminate  one  such  appearance  would  save 
time.  For  policemen,  the  accused  or  witnesses,  to  reach 
the  center  of  the  city  from  the  great  majority  of  places 
in  the  city  is  easier  than  for  them  to  reach  the  station 
houses.  A  glance  at  the  map  and  street  car  routes  will 
demonstrate  this.  All  the  lanes  of  travel,  with  few  excep- 
tions, lead  to  the  center  of  the  city. 

A  central  criminal  court  prevails  in  Detroit.  Before 
its  establishment,  two  per  cent  of  all  felony  cases  there 
were  disposed  of  within  one  week  after  arrest.  Subse- 
quent to  its  establishment,  sixty-six  per  cent  of  such  cases 
were  disposed  of  within  a  week  after  arrest.  Trivial 
offenses  are  disposed  of  the  same  day  of  arrest  and,  by 
use  of  a  night  court,  frequently  on  the  same  evening  of 
arrest.  This  dispatch  in  the  disposal  of  cases,  of  course 
cuts  under  the  practice  of  "pettyfogging  political  law- 
yers" and  unscrupulous  bondsmen  and  fixers. 

The  present  police  courts  of  Baltimore  are  the  happy 
hunting  grounds  for  pettyfogging  political  lawyers. 

What  basis  is  there  for  the  statement  that  the  crim- 
inal court  of  Baltimore  is  dehumanized  or  that  a  trivial 
case  tried  there  would  be  treated  as  the  trial  of  Aaron 
Burr?  There  is  as  much  basis  to  make  such  an  assump- 
tion as  to  assume  that  a  surgeon  makes  as  elaborate 
preparation  to  remove  a  wart  as  he  does  to  perform  a 
serious  operation. 
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The  Evening  Sun,  in  its  editorial  of  January  2nd,  further 
observes,  "the  Criminal  Justice  Commission  even  proposes  the 
abandonment  of  a  judicial  system  which  has  come  down  to  us 
from  time  immemorial  and  under  which  we  have  achieved  our 
present  high  level  of  order." 

In  1923,  forty-five  people  were  murdered  in  Balti- 
more, 331  people  were  robbed  and  1,767  homes  and 
business  places  were  violated  by  burglary.  This  is  the 
"high  level  of  order"  which  we  have  achieved. 

The  American  Judicature  Society  in  its  Journal  for 
June,  1920,  said:  "The  weakest  link  in  the  average 
American  city  is  the  criminal  court  of  first  instance,  the 
magistrate's  court,  where  misdemeanors  are  tried  and 
examinations  are  held  in  felonies.  This  is  the  mean  little 
court  with  small  salary,  short  and  uncertain  tenure,  close 
political  attachment,  sordid,  inefficient,  partisan,  which  is 
in  truth  the  most  important  court  in  the  entire  community. 

"Its  failure  to  punish  for  the  lesser  offenses  directly 
increases  the  number  of  serious  crimes  and  if  its  work 
in  preparing  felony  cases  is  slipshod  or  crooked  it  be- 
comes a  matter  of  slight  importance  whether  the  higher 
trial  court  is  or  is  not  honest  and  efficient.  Its  work  is 
prejudiced  in  the  court  of  first  instance." 

THE  POLICE  COURTS1 

The  Police  Courts  of  Baltimore  as  of  all  other  cities 
continue,  in  the  opinion  of  the  Commission,  to  be  in  many 
respects  the  most  important  courts  of  all  courts.  They 
are  closer  to  the  ordinary  citizen.  Where  one  person 
comes  in  contact  with  other  courts  of  justice  ten  are 
familiar  with  the  Police  Courts.  Indeed  the  only  con- 
ception of  the  State  or  the  Government  on  the  part 
of  many  people  is  gained  by  an  experience  with  these 
courts. 

The  Commission  has  previously  pointed  out  the  impor- 

1  Report  of  Committee  on  Courts,  Baltimore  Criminal  Justice  Commis- 
sion.   December,    1924. 
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tance  of  the  Police  Courts  in  the  whole  scheme  of  the 
administration  of  justice.  These  courts  of  all  courts 
should  present  to  the  humble,  the  ignorant,  the  first  of- 
fender, and  the  foreign  born  the  maximum  of  dignity,  of 
consideration  for  the  rights  of  the  accused,  of  solicitude 
for  the  fair,  humane,  intelligent  but  firm  administra- 
tion of  law.  Too  frequently  the  reverse  is  true.  Po- 
lice Courts  represent  a  survival  of  pre-revolutionary 
days  before  the  development  of  great  cities  when  courts 
of  general  and  plenary  jurisdiction  sat  intermittently  and 
when  it  was  necessary  to  have  available  a  tribunal  which 
could  promptly  dispose  of  minor  offenses  and  hold  pre- 
liminary investigations  in  serious  cases. 

Formerly  Justices  of  the  Peace  were  the  leading  cit- 
izens in  the  small  communities  in  which  they  lived. 
Latterly  the  office  of  Justice  of  the  Peace,  especially  in 
urban  America,  and  particularly  in  Baltimore,  has  be- 
come the  pawn  of  politicians.  There  are  of  course  ex- 
ceptions to  the  rule,  but  as  a  rule  appointments  of  Police 
Justices  are  made  from  the  list  of  the  faithful  of  the 
political  party  in  power. 

The  Commission  is  of  the  definite  opinion  that  the 
judge  who  sits  in  minor  criminal  cases  should  be  of 
equal  standing,  learning,  training  and  ability  as  the  judge 
of  the  highest  court  of  the  State.  As  important  as  it  is 
that  the,  law  of  the  land  be  correctly  stated  and  con- 
strued in  civil  and  criminal  cases  of  first  rate  importance 
it  is  not  less  important  that  the  law  be  impartially  and 
sensibly  applied  to  the  comparatively  large  group  of  per- 
sons arrested  on  minor  charges.  Indeed  the  evidence  is 
ample  in  Baltimore  that  the  participants  in  the  serious 
crimes  of  murder,  burglary,  robbery,  etc.,  have  had  many 
experiences  in  the  Police  Courts,  which  have  failed  to 
check  their  criminal  careers  at  the  inception.  To  give  a 
first  offender  the  impression,  as  we  too  frequently  do  in 
the  Police  Courts,  that  the  outcome  of  his  case  is  more 
dependent  on  influence  than  on  justice  is  to  sew  the  seeds 
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of  contempt  for  authority  which  ripens  into  a  defiance  of 
the  rules  of  organized  society. 

The  abolition  of  the  Police  Courts  and  the  conferring 
of  their  jurisdiction  on  the  Criminal  Court  of  Baltimore 
with  an  enlarged  personnel  of  judges,  thereby  establish- 
ing a  Consolidated  Criminal  Court,  was  proposed  by  the 
Commission  to  the  General  Assembly  of  1924.  No  argu- 
ment against  that  proposal  that  has  been  convincing  to 
the  Commission  has  been  as  yet  advanced.  Among  those 
who  opposed  it,  some  from  honest  conviction  that  it  was 
unwise,  there  was  unanimous  agreement  that  the  best 
police  magistrates  obtainable  should  be  secured — that 
the  fault  lay  not  in  the  scheme  of  organization  of  the 
courts  but  in  the  magistrates  themselves.  The  magis- 
trates are  appointed  by  the  Governor.  The  Governor  in 
the  spring  of  1924  re-appointed  the  same  group  of  mag- 
istrates who  had  served  for  the  past  four  years  with  the 
exception  of  one  who  had,  after  serving  for  that  period 
with  distinction,  and  after  studying  the  system  from  both 
the  inside  and  outside,  reached  the  conclusion  that  it  was 
wrong  in  principle  and  practice  and  said  so.  This  fact  is 
evidence  that  we  have  now  the  best  Police  Magistrates 
obtainable  under  the  present  arrangement  of  part-time 
employment,  low  pay,  close  political  affiliation  and  the 
unsavory  reputation  of  the  Police  Courts,  due  to  a  series 
of  abuses  by  former  incumbents.  Only  recently  that  rep- 
utation has  received  another  shock  by  reason  of  the  in- 
dictment of  the  Chief  Judge  of  the  Peoples  Court — 
which  is  the  civil  part  of  the  same  Justice  of  the  Peace 
System,  by  the  Grand  Jury  of  Baltimore  County  for 
operating  a  disorderly  house  and  for  obstructing  justice. 
His  trial  has  not  yet  been  had,  but  his  alleged  co-conspir- 
ators have  been  convicted.  No  thought  of  prejudging  him 
should  be  countenanced.  It  may  be  observed,  however, 
that  it  does  not  promote  respect  for  the  Magistrates 
Courts  for  a  Justice  of  the  Peace  to  be  found  in  such 
circumstances  as  justify  an  indictment  on  such  charges. 
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The  proposal  for  a  Constitutional  Amendment  de- 
signed to  submit  to  popular  referendum  the  abolition  of 
the  Police  Courts  and  the  establishment  of  a  Central 
Criminal  Court  offered  in  the  General  Assembly  of  1924 
passed  the  House  of  Delegates  and  passed  two  readings 
in  the  Senate.  It  failed  of  passage  on  the  third  reading 
not  by  direct  vote  but  by  the  simple  process  of  strangu- 
lation in  the  Committee  composed  of  City  Senators,  the 
original  bill  being  "lost"  and  the  substituted  certified 
copy  disappearing  between  the  desk  of  the  Chairman  of 
the  City  Senators  and  that  of  the  President  of  the  Sen- 
ate. It  was  not  fairly  killed.  Its  opponents  seemed  to 
fear  an  open  consideration  of  it  on  its  merits  by  the 
Senate. 

Such  tactics,  so  similar  to  the  perverted  course  of 
justice  in  the  Police  Courts  themselves,  cannot  stand  the 
test  of  time.  The  Commission  will  continue  to  urge  the 
adoption  of  its  suggestion  at  the  next  meeting  of  the 
General  Assembly  and  there  is  reason  to  believe  that  the 
people  of  Baltimore  will  not  tolerate  much  longer  a  sys- 
tem of  minor  criminal  courts  which  is  admittedly  polit- 
ical and  whose  advocates  dare  not  attempt  to  justify  it 
when  openly  attacked. 

LOWER  COURT  JUSTICE  AND  THE 
IMMIGRANT1 

I  have  been  asked  to  treat  this  subject  under  the  gen- 
eral heading  of  "The  Law's  Delay"  but  I  have  to  tell 
you  to  start  with  that  I  shall  speak  about  that  difficulty 
probably  less  than  about  any  other,  because  in  my  opinion 
this  is  one  of  the  least  of  the  troubles  in  the  relations 
of  the  immigrant  with  our  courts,  and  it  is  not  a  trouble 
peculiar  to  him ;  the  general  progress  of  legal  reform  will 
attend  to  that.   On  the  other  hand  there  are,  for  the  im- 

1  Address  by  Kate  Holliday  Claghorn,  New  York  School  of  Social 
Work,  at  the  National  Conference  of  Social  Work,  Washington,  D.  C. 
1923.    Proceedings,  page  178. 
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migrant,  troubles  peculiarly  his  own,  not  sufficiently  rec- 
ognized and  needing  special  treatment,  that  I  want  to 
discuss  more  fully. 

One  is  the  need  of  understanding  what  is  going  on 
in  the  court  and  of  being  understood  by  the  court,  in 
order  that  justice  may  be  done  in  his  case.  Another  is 
the  need  of  doing  justice,  and,  perhaps  quite  as  impor- 
tant, the  need  of  making  him  see  that  justice  has  been 
done,  for  the  effect  in  his  mind  in  determining  his  reac- 
tions to  the  agencies  of  law  enforcement,  to  the  law 
itself,  to  the  government  that  stands  back  of  the  law,  and 
to  the  state  which  law  and  government  represent.  That 
is  to  say,  the  treatment  of  the  immigrant  in  the  courts 
is  not  simply  the  problem  of  rendering  justice  in  par- 
ticular cases,  but  of  assimilating  the  individual  alien  to 
our  community,  and,  through  him  of  assimilating  the 
alien  group  he  belongs  to. 

If  the  native-born  citizen  is  treated  badly  in  the 
courts,  his  general  ideas  of  the  country,  law,  and  gov- 
ernments are  not  so  deeply  affected ;  he  has  other  means 
of  information  about  the  country  aside  from  what  the 
courts  may  do;  he  is  held  by  ties  of  long  habit  and  in- 
grained affection  to  the  country;  but  the  immigrant  is 
learning  what  this  country  is  almost  entirely  through  his 
personal  experiences,  and  if  he  is  treated  badly  in  the 
courts,  or  even  if  he  thinks  he  is  treated  badly,  he  is 
forming  habits  of  thought  and  action  that  the  theoretical 
lessons  in  citizenship,  taught  to  him  and  his  children  in 
the  schools,  cannot  counteract. 

In  the  court  hierarchy,  the  lower  court  in  especial  is 
the  immigrant's  school  of  citizenship,  for  this  is  the  one 
with  which  he  comes  into  contact  the  most.  And  some 
of  the  courts  have  been  treating  him  very  badly  and  are 
still  doing  so. 

The  evils  of  the  old  style  court  of  justice  of  the  peace 
are  pretty  generally  recognized,  and  an  active  movement 
has  been  going  on  for  some  years  for  its  abolition.     It 
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has  been  superseded,  especially  in  the  large  cities,  where 
it  would  seem,  most  of  the  immigrant  clients  would  be 
found.  It  may  not  be  realized,  however,  that  in  many 
comparatively  small  places  are  to  be  found  compact  and 
sizable  immigrant  colonies,  drawn  there  by  some  indus- 
try which  dominates  the  town.  And  in  many  such  places 
the  justice  court  is  still  flourishing  unchecked.  Justices 
are  still  found  who  are  densely  ignorant,  who  promote 
litigation  for  the  sake  of  the  fees  it  will  bring  them,  are 
in  league  with  their  own  underofficials  and  with  unoffi- 
cial hangers-on  of  the  court,  to  promote  schemes  of  ex- 
ploitation by  which  immigrants  peculiarly  are  victimized. 
In  these  courts  there  is  only  too  little  trouble  from  the 
law's  delay,  it  works  only  too  quickly  to  extract  money 
from  immigrant  pockets. 

In  larger  places  where  we  find  the  lower  courts 
divided  into  separate  civil  and  criminal  branches,  we  find 
that  in  the  civil  courts  the  worst  difficulties  are  those 
of  delay  and  cost,  and  these  are  receiving  attention  in 
the  general  movement  for  the  reform  of  legal  procedure. 

In  the  lower  criminal  courts,  however,  there  is  espe- 
cial trouble  for  the  immigrant.  In  many  of  them  he  finds 
political  influence  plainly  at  work.  And  he  is  told  by 
hangers-on  of  the  court,  and  even  by  the  lower  officials, 
that  ''influence"  and  bribery  are  the  regular  means  of 
getting  a  favorable  decision.  This  he  is  all  the  more 
ready  to  believe  if  he  comes  from  a  country  where  bribery 
actually  is  the  way  to  get  favorable  decisions. 

The  Justice  himself,  in  such  a  court,  may  be  of  the 
highest  integrity,  but  he  may  also  feel  himself  so  far 
removed  from  the  immigrant  client  that  he  will  not  con- 
cern himself  with  trying  to  clear  away  the  immigrant's 
misunderstanding.  The  j.udge  may  also,  in  fact  not  lend 
himself  to  the  kind  of  grafting  the  immigrant  client  is 
taught  to  think  he  is  carrying  on,  but  he  may  be  playing 
a  larger  political  game  in  which  the  immigrant  client  is 
merely  a  pawn. 
15 
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In  the  Justice  Court  almost  entirely,  and  in  the  Po- 
lice Court  only  too  often,  there  is  a  lack  of  the  special 
means  needed  to  get  the  non-English-speaking  immigrant 
in  touch  with  what  is  going  on,  to  enable  him  to  present 
his  own  case  properly,  to  understand  what  is  being  said 
and  done  by  the  court ;  that  is,  interpretation.  Imagine 
any  one  of  our  selves  appearing  before  a  Russian  Court, 
and  trying  to  explain  our  case  without  a  knowledge  of 
their  language,  and  they  without  a  knowledge  of  ours ! 
We  can  readily  see  at  what  a  disadvantage  we  should  be. 
The  utmost  clearness  of  understanding  on  the  part  of  the 
court  is  needed,  to  grasp  not  only  the  clear  facts  in  a 
case,  but  to  clear  away  the  prepossession  against  the 
stranger,  his  habits  and  manners,  that  is  natural  to  any- 
one faced  with  someone  unfamiliar  to  him.  The  Justice 
Court  is  too  small  to  afford  the  services  of  paid  official 
interpreters.  The  unofficial  interpreter  brought  by  the 
client  may  be  almost  as  ignorant  as  the  client,  and  he 
may  have  an  axe  of  his  own  to  grind,  and  put  the  client 
at  a  disadvantage.  The  Police  Court  in  the  larger  cities 
is  equipped  with  interpreter  service,  but  it  is  too  often 
inadequate.  Sometimes  such  courts  do  not  pay  enough 
to  secure  able  persons.  Because  of  the  low  pay  such 
interpreters  are  often  tempted  to  form  lucrative  alliances 
with  grafters  about  the  court  for  the  swindling  of  immi- 
grants. 

In  the  better  courts,  where  interpreters  are  fairly 
well  paid,  and  are  held  to  a  standard  of  efficiency  through 
a  civil  service  examination,  some  of  the  languages  needed 
will  not  be  represented.  A  difficulty  not  always  recog- 
nized is  that  while  the  interpreter  may  speak  a  language 
well  enough,  a  difference  of  racial  or  political  tradition 
from  that  of  the  client  will  make  him  unsympathetic  and 
even  hostile.  For  instance,  an  Armenian  speaking  the 
Turkish  language,  who  is  used  to  interpret  for  Turkish 
clients,  may  be  so  ingrained  with  racial  hostility  that  he 
cannot  help  making  an  unfavorable  showing  for  the  Turk. 
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In  many  cases  there  is  more  hostility  between  peoples 
who  are  able  to  speak  the  same  language  than  between 
peoples  who  know  nothing  of  each  others'  languages 
because  the  common  language  has  been  learned  in  the 
course  of  enforced  and  unpleasant  association,  in  which 
each  people  has  come  to  fear  and  hate  the  other. 

An  intangible  element  in  the  situation,  and  yet  one 
as  perceptible  as  the  atmosphere,  is  the  attitude  of  sym- 
pathy or  of  indifference  on  the  part  of  court  officers  to 
immigrant  clients.  The  court  officer  is  in  a  position  of 
advantage.  The  immigrant  client  is  before  him  to  be  dealt 
with  under  rules  carried  out  and  sometimes  made  by 
him.  Sometimes  the  court  officer  has  a  contemptuous 
attitude  toward  the  immigrant  client  because  the  immi- 
grant is  ignorant,  and  the  official  does  not  try  to  conceal 
his  contempt.  Many  of  these  court  officers  are  sure,  not 
like  King  David,  that  all  men  are  liars,  but  that  all  im- 
migrants are  liars,  and  do  not  hesitate  to  say  so.  This 
attitude  is  deeply  resented  by  the  immigrant  client.  It 
may  seem  strange  to  the  well-dressed,  brisk,  prosperous 
American  in  the  American  court  that  this  dirty,  uncouth, 
deprecating  foreigner  should  have  a  sense  of  self-es- 
teem and  self-respect.  But  he  has ;  a  keen  one.  He  may 
not  be  much  to  look  at,  he  may  not  know  much  about 
this  country,  but  he  has  ideas  and  traditions  of  his  own. 
In  his  own  mind,  he  is  not  just  the  poor  fellow  we  see 
standing  there,  but  the  representative  of  a  whole  people 
with  all  its  fine  qualities,  great  achievements,  and  high 
ambitions.  In  contrast  to  these,  what  he  knows  of  our 
country  may  seem  inferior  in  many  respects. 

The  improvement  introduced  into  the  courts  in  the 
progress  of  general  court  reform  are  of  the  utmost  bene- 
fit to  the  immigrant  client.  The  small-claims  court,  the 
court  of  arbitration,  the  practice  of  conciliating  difficul- 
ties, before  they  get  to  court,  are  all  to  his  advantage. 
The  co-ordinated  magistrates'  court  in  large  cities  which 
tends  to  minimize  the  possibilities   for  "political  pull," 
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to  increase  the  efficiency  of  magistrates  through  over- 
sight by  a  presiding  judge,  and  the  pooling  of  wisdom 
and  experience  through  conference  is  a  much  better  place 
for  the  immigrant  than  the  old  minor  court. 

The  one  feature  of  most  peculiar  advantage  to  the 
immigrant,  however,  is  one  that  should  be  worked  out 
more  completely  with  a  view  to  the  better  adjustment  of 
the  court,  to  special  immigrant  needs,  and  that  is  the 
principle  of  discretion,  lately  introduced  into  the  courts 
with  all  that  that  principle  implies.  Discretion  in  the 
courts,  as  shown  in  the  specialized  courts  for  children 
and  for  family  troubles,  in  the  use  of  suspended  sen- 
tences, in  the  use  of  an  indefinite  term  of  sentence,  and 
in  the  employment  of  the  probation  officer  and  the  parole 
officer  means  that  the  person  and  the  general  character 
of  the  person  are  of  importance  in  the  treatment  of  a 
case  as  well  as  the  specific  act  which  has  brought  him 
into  relation  with  the  law.  It  means,  then,  that  officers 
of  the  law  should  study  the  person  as  well  as  establish 
the  act.  Study  of  the  person  means  an  understanding 
of  the  mental  processes  of  the  person,  understanding  of 
the  environmental  background,  habits,  and  customs  that 
have  been  at  work  together  with  heredity  to  form  char- 
acter. 

In  court  treatment  emphasis  has  already  been  laid  on 
the  study  of  mental  conditions,  as  abnormal  or  normal, 
for  all  classes  of  cases.  For  children,  the  psychology  of 
the  child  is  studied,  and  the  environment  of  the  child, 
for  the  purpose  of  making  the  right  adjustment  in  his 
case.  In  family  cases  the  effort  is  made  to  adjust  differ- 
ences by  an  appeal  to  motive  which  can  only  be  reached 
by  an  understanding  of  the  person  concerned.  The  first 
offender  is  studied  as  an  undeveloped  person  for  whom 
a  part,  at  least,  of  the  treatment  needed  is  education. 

Little  attention,  however,  has  been  paid  to  the  immi- 
grant of  the  type  with  special  characteristics  due  partly 
to  racial,  partly  to  social,  inheritance,  which  it  is  impor- 
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tant  to  know.  For  instance,  many  people  of  foreign  birth 
appearing  before  the  domestic  relations  court  have  got 
into  trouble  just  because  their  inherited  set  of  ideas  about 
marriage,  children,  the  relation  of  wives  to  husbands,  of 
husbands  to  wives,  of  social  duty,  and  of  religious  duty 
are  not  in  accord  with  the  ideas  and  customs  here  about 
the  same  things.  Sometimes  this  lack  of  adjustment 
shows  itself  by  an  endeavor  to  abide  by  the  old  social 
rules  under  which  the  immigrant  was  brought  up ;  some- 
times in  breaking  away  from  all  social  rules,  because  the 
social  pressure  which  enforced  the  old  rules  is  lost  in  the 
new  country,  the  immigrant  has  had  no  opportunity  to 
learn  the  rules  of  the  new  country,  or  to  come  under  the 
social  pressure  that  enforced  them. 

In  addressing  the  client  before  him,  it  is  natural  for 
the  judge  to  fall  back  on  the  words  "right"  and  "wrong" 
as  self-explanatory,  on  the  assumption  that  certain  acts 
are  necessarily  "brutal"  or  "immoral"  and  are  so  under- 
stood by  the  client.  This  may  not  be  so  at  all.  The  act 
may  be  the  mistaken  application  of  the  social  principle, 
valid  in  its  own  time  and  place,  but  not  suited  to  Amer- 
ican conditions.  To  treat  such  cases  properly,  education, 
as  well  as  the  due  penalty  for  the  act  should  be  given  to 
the  client,  and  this  is  the  line  in  which  our  courts  are 
perhaps  the  weakest  in  their  treatment  of  the  immigrant. 
I  realize  that  this  is  too  large  a  task  to  be  carried  out  in 
its  entirety.  The  court  cannot  take  on  every  immigrant 
client  as  a  personal  and  a  perpetual  charge.  But  even  a 
realization  of  the  need  for  some  such  line  of  approach 
will  help  greatly.  Just  the  attitude  itself  will  have  its 
effect  on  the  immigrant  client.  The  feeling  he  would  have 
that  his  view  of  things  was  to  be  considered  would  give 
him  confidence,  and  induce  the  co-operative  spirit. 

If  the  judges,  the  probation  officers  and  all  of  the 
officers  of  the  court,  can  realize  that  there  may  be  some- 
thing in  the  immigrant's  mind  besides  their  own  precon- 
ceptions of  what  an  immigrant  is,  that  he  is  not  neces- 
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sarily  a  liar,  superstitious,  brutal,  of  feeble  intelligence, 
and  an  anarchist,  and  will  approach  him  as  an  object  of 
sympathetic  study,  much  will  be  gained. 

As  practical  measures  we  should  ask,  first,  that  every 
court  dealing  with  non-English-speaking  clients  should 
provide  proper  means  of  interpreting  the  language.  If 
the  small  court  cannot  provide  this,  that  is  another  rea- 
son for  consolidating  the  small  courts,  one  of  the  present 
plans  for  court  reform. 

The  probation  officer  should  know  something  of  the 
character  and  habits  of  the  national  types  with  which  he 
deals.  If  possible,  he  should  know  something  of  their 
languages.  If,  however,  the  court  with  which  he  is  con- 
nected maintains  an  interpreter's  service  of  high  type, 
as  is  the  case  in  the  municipal  court  of  Philadelphia,  the 
interpreter  may  be  called  in  to  his  aid,  and  may,  indeed, 
act  as  a  sort  of  assistant  probation  officer.  The  judge 
cannot  be  expected  to  be  an  expert  in  all  languages  that 
come  before  him,  but  he  should  feel  a  need,  for  use  in 
his  work,  of  an  equipment  knowledge  about  types  of  peo- 
ples as  great  as  for  the  technical  equipment  of  knowledge 
of  the  law,  in  which  he  is  now  required  to  be  well- 
grounded.  Such  measures  are,  indeed,  what  an  adoption 
of  the  principle  of  discretion  logically  leads  to,  and  our 
courts  are  accepting  that  principle  all  over  the  land. 

Almost  as  important  as  the  court  itself,  in  the  rela- 
tion between  the  court  and  the  immigrant,  is  the  person 
or  agency  through  which  or  whom  he  comes  in  touch 
with  the  court.  His  feeling  about  the  court  is  important, 
as  well  as  the  operations  of  the  court  itself,  and  the  bad 
lawyer  may  not  only  fail  to  secure  justice  for  his  client 
but  may  make  him  think  evil  things  of  the  court. 

At  this  point  I  am  going  to  jump  still  further  over 
the  fence  of  the  topic  assigned  for  discussion  in  this  room, 
right  into  another  building  where  at  this  moment  the 
methods  of  legal  aid  societies  are  under  discussion.  The 
legal  aid  society  has  been  of  great  help  to  the  immigrant, 
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as  a  poor  man,  in  reducing  for  the  client  the  cost  and 
delay  which  are  found  to  be  such  great  hindrances  in 
securing  justice.  Are  these  societies,  however,  fully  rec- 
ognizing the  principle  of  discretionary  treatment,  and 
applying  it  to  the  best  advantage  in  their  treatment  of 
immigrant  cases?  In  general,  we  may  perhaps  say  that 
they  are  not.  Reading  the  reports  of  legal-aid  societies 
we  are  impressed  by  the  emphasis  generally  laid  on  the 
"equality  before  the  law"  of  everybody,  and  on  the 
"treating  of  everybody  alike"  whether  black  or  white, 
native  or  foreign ;  in  short,  on  the  purely  legalistic  prin- 
ciple of  treatment.  This  is  not,  by  any  means,  however, 
the  universal  rule  in  the  societies.  Many  of  them  are 
recognizing  the  desirability  of  taking  into  consideration 
differences  in  clients  as  well  as  in  acts,  corresponding  to 
the  discretionary  methods  of  the  court.  And  here  is  to 
be  found  the  basis  of  the  present  division  of  opinion  now 
under  discussion  in  another  section  meeting  between  the 
legal  and  social  worker's  activity — this  idea  of  treating 
people  according  to  their  character  as  well  as  in  relation 
to  their  acts.  Part  of  this  division  of  opinion,  it  seems  to 
me,  is  clearly  due  to  a  misunderstanding  on  the  part  of 
the  lawyers  as  to  the  methods  of  the  social  worker. 

In  a  recent  discussion  of  the  matter  (The  New  Re- 
public, April  18,  1923,  John  Macarthur  Maguire)  the 
legalistic  point  of  view  has  been  given  somewhat  as  fol- 
lows: The  legal-aid  worker  wants  to  remain  separate 
and  distinct  from  the  social  worker,  because  as  a  lawyer 
he  feels  bound  to  a  traditionally  sacred  confidential  rela- 
tion between  lawyer  and  client.  He  would  obtain  and  use 
all  personal  information  relevant  to  the  immediate  legal 
controversy,  but  any  other  facts  obtained  he  would  keep 
to  himself.  He  will  take  a  client's  case;  he  will  not  make 
a  "case"  of  the  client  by  pinning  him  to  a  card  like  a 
specimen  butterfly. 

Another  difference:  litigation  is  an  evil  necessity.  So- 
cial service  work  necessarily  becomes  a  commonplace  to 
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the  socially  inadequate  whose  lives  will  fail  unless  it  en- 
meshes them.  The  poor  man,  and  particularly  the  poor 
alien  needs  to  be  disciplined  in  the  idea  that  visits  to 
lawyers  should  be  rare  and  lawsuits  rarer. 

As  to  the  first  point,  it  is  a  fundamental  principle  of 
the  social  worker  to  maintain  as  sacredly  confidential  the 
relation  between  himself  and  his  client.  Nothing  is  re- 
garded as  more  unethical  in  the  practice  of  social  work 
than  to  make  public  items  of  information  about  a  case 
or,  indeed,  to  docket  the  individual  as  a  case,  which,  in 
fact,  is  rather  the  legal  point  of  view.  As  to  the  second, 
the  encouragement  of  self-help  is  another  cardinal  prin- 
ciple of  the  social  worker.  He  is  the  last  to  expect  or 
plan  for  perpetual  recourse  to  aid.  It  is  his  aim  to  estab- 
lish independence  in  the  client.  And,  in  connection  with 
legal  troubles,  this  would  naturally  result  in  an  endeavor 
to  prevent  litigation  through  personal  adjustment  of  the 
troubles.  The  social  worker's  plan  of  action  is,  in  short, 
based  on  the  same  principles  as  those  now  being  adopted 
in  the  courts,  and  is  best  adapted  to  assist  the  client  in 
his  relation  with  the  courts  as  they  are  now  developing. 

Mr.  Fabricant,  counsel  of  the  Voluntary  Defenders' 
Committee,  has  pointed  out  that  in  their  work  cases  are 
approached  from  the  social  as  well  as  the  legal  side,  be- 
cause the  actual  conduct  of  the  work  demonstrates  that 
the  social  side  is  as  important  for  the  proper  presenta- 
tion of  a  man's  legal  rights  to  the  court,  and  even  to  a 
jury,  as  the  legal  side. 

It  does  not  seem  necessary,  however,  in  view  of  these 
differences  of  opinion,  to  make  an  exclusive  choice  be- 
tween the  lawyer  and  the  social  worker  for  this  type  of 
work.  Technical  legal  services  are  needed.  The  broader 
view  of  the  case  that  takes  into  account  individual  differ- 
ences is  also  needed.  But  there  is  no  reason  why  the  law- 
yer should  not  himself  recognize  and  meet  this  need  just 
as  the  court  now  does.  And  in  so  far  as  methods  of  arbi- 
tration and  conciliation  out  of  the  court  are  adopted,  in 
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so  far  as  court  procedure  is  simplified,  just  so  far  the 
methods  of  the  social  worker  will  be  more  appropriate 
than  the  methods  of  technical  legal  offense  and  defense, 
and  just  so  far  the  lawyer,  who  wants  to  keep  up  with 
the  development  of  court  practice,  had  better  learn  them. 
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WHAT'S  THE  MATTER  WITH  THE  COURTS?1 

In  nearly  every  state  in  the  Union  there  is  dissatis- 
faction with  the  administration  of  justice.  The  defects 
are  not  everywhere  the  same  but  the  differences  are  not 
so  striking  as  the  resemblances.  Running  through  the 
entire  American  state  system,  with  the  exception  of 
a  few  of  the  smaller  or  less  populous  states,  certain 
causes  have  been  at  work  which  have  produced  defects 
which  are  today  very  generally  observed,  understood 
and  tagged. 

But  before  naming  the  causes  for  these  defects  it 
should  be  said  that  the  courts,  on  the  whole,  are  more 
efficient  than  the  legislative  or  executive  branches  of  gov- 
ernment. In  very  rare  instances  have  the  courts  been  cor- 
rupted as  have  legislatures  and  administrative  offices. 
In  very  few  localities  have  citizens  appealed  in  vain  to 
the  courts  for  the  justice  unobtainable  from  the  other 
departments  of  state. 

Listen  to  no  critic  who  is  not  disposed  to  be  fair. 

The,  fair-minded  critic  points  to  defects  only  to  show 
a  way  to  correct  them.  Criticism  without  a  constructive 
object  is  worse  than  wearisome. 


With  all  the  faults  ascribed  by  very  sensible  and  fair- 
minded  critics  to  the  courts  of  justice  it  should  be  remem- 
bered always  that  there  is  a  bright  side  to  the  picture. 
Thousands  of  judges  and  tens  of  thousands  of  honest, 
industrious  and  socially-minded  lawyers  have  striven  to 
do  their  work  well.    In  large  part  they  have  succeeded. 
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Where  they  have  failed  is  has  been  due  mostly  to  defects 
in  the  system  which  have  thwarted  their  efforts,  and 
which  they  have  been  unable  to  remove. 

The  struggle  to  create  a  better  system  has  been  going 
on  for  three-quarters  of  a  century.  Even  if  the  gains 
have  not  kept  pace  with  growing  difficulties,  there  is  no 
reason  for  now  yielding  to  despair.  Instead  we  must 
redouble  our  efforts.  With  the  perspective  afforded  by 
long  experience  we  are  equipped  now,  as  never  before, 
to  improve  our  system  of  administering  justice  until  we 
can  speak  of  it  always  in  terms  of  appreciation.  Other 
peoples  have  done  this. 

It  is  because  of  the  sacred  importance  of  administer- 
ing justice  as  the  first  requirement  of  a  high  civilization, 
of  a  sound  government,  of  a  healthy  society,  that  we  crit- 
icize and  construct.  In  this  field  no  second  best  is  tol- 
erable. 


What,  then,  is  the  matter  with  the  courts? 

In  a  very  few  words  this  query  is  best  answered.  The 
trouble  lies  in  the  fact  that  we  are  employing  a  system 
which  was  devised  for  earlier  and  simpler  conditions. 
This  pioneer  system  has  been  adapted  to  modern  condi- 
tions in  only  a  few  instances.  In  most  cities  and  most 
states  it  persists  long  after  changed  conditions  call  for 
readaptation. 

The  rapid  growth  of  population,  the  speeding  up  of 
business,  the  complexity  of  industrial,  social,  commer- 
cial and  political  life  in  our  times  have  called  for  new 
methods  in  every  field  of  human  endeavor.  The  trouble 
with  the  courts  is  that,  as  an  operative  system,  they  are 
today  almost  the  same  as  when  they  were  created  to  meet 
utterly  different  conditions,  the  conditions  of  our  grand- 
fathers. 

The  defects  of  the  judicial  system  are  not  funda- 
mental. We  have  never  learned,  at  home  or  abroad,  any 
better  way  of  capturing  elusive  truth  than  through  con- 
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tentious  procedure.  We  know  of  no  higher  ideal  than 
justice  according  to  law.  In  its  fundamentals  our  judicial 
system  is  precisely  that  of  other  English  speaking  lands 
where  the  courts  are  working  most  efficiently.  The  dif- 
ference lies  in  factors  which  are  not  fundamental.  There 
is  no  call  to  evolve  a  new  philosophy  of  justice.  The  job 
lies  in  releasing  forces  which  have  too  long  struggled 
against  artificial  and  cramping  environment. 


Why  have  we  been  slower  than  other  peoples  in  mod- 
ernizing the  judicial  system?  The  answer  is  obvious.  It 
is  because  in  our  written  constitutions  we  have  enshrined, 
with  the  best  possible  motives,  provisions  which  are  not 
essential,  which  could  never  accomplish  much  affirmative 
good,  but  which  can,  and  which  have,  effectually  blocked 
that  reasonable  growth  and  progress  which  the  times 
demand. 

In  the  days  of  our  great-grandfathers  American 
statesmen  borrowed  from  both  English  and  French 
sources  in  creating  a  machinery  of  justice  which  was 
admirably  suited  to  the  conditions  of  those  days,  when 
our  population  was  meager  and  was  spread  out  in  vil- 
lages and  townships  over  large  areas.  This  system 
worked  well  for  two  generations  or  more.  It  is  still  work- 
ing pretty  well  in  states  in  which  the  simpler  conditions 
tend  to  prevail.  It  has  broken  down  uniformly  in  cities 
and  states  which  have  most  departed  from  pioneer  con- 
ditions of  living  and  doing  business. 

And  wherever  results  are  most  deplorable  it  is  found 
that  some  innocent  and  well-intended  words  in  the  con- 
stitution stand  in  the  way  of  legislative  relief. 


In  the  typical  state — just  such  a  state  as  Missouri — 
the  judicial  machine  consists  of  a  great  many  units  en- 
gaged in  the  most  difficult  work  that  the  human  mind  has 
ever  found  it  necessary  to  grapple  with.  These  units — 
these  judges — are  working  together  toward  a  single  great 
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end,  that  of  enforcing  the  unified  body  of  law  of  a  great 
state.  We  can  say  that  they  are  working  together,  for 
ideally  they  are  all  parts  of  a  single  judicial  machine  di- 
rected toward  a  single  great  end.  But  actually  they  are, 
in  a  large  measure,  prevented  from  working  together, 
from  co-operating. 

While  in  theory  the  courts  of  a  state  constitute  a 
single  machine  devoted  to  a  single  function,  actually  we 
observe  a  great  many  local  courts  and  judges,  apportioned 
off  to  various  functional  departments,  not  in  fact  the 
parts  of  a  state  court  or  system  so  much  as  separate  and 
unrelated  tribunals  answerable  only  to  the  people  of  coun- 
ties, cities  and  villages.  Co-operation  is  effectually  pre- 
vented. Decentralization  has  worked  its  evils.  Nowhere 
is  there  direction,  centralized  authority  or  organized  re- 
sponsibility. 


To  the  disunion  of  the  agents  of  justice  we  have  added 
unwittingly,  through  hundreds  of  legislated  and  rigid 
rules  of  procedure,  a  cutting  down  of  the  discretion  and 
power  of  the  individual  judge.  This  has  at  the  same  time 
prevented,  in  frequent  instances,  the  judges  from  doing 
what  is  obviously  needed  to  effect  justice  in  the  specific 
case,  and  has  multiplied  the  opportunities  for  contention 
and  litigation. 

The  result  of  the  above-named  factors  is  that  we  have 
a  system,  necessarily  working  under  great  tension,  which 
often  yields  results  so  bad  as  to  be  criticized  sharply  by 
the  ablest  judges  and  lawyers.  And  yet  these  defects  are 
curable.  Relief  is  within  reach.  In  most  states  the  first 
step  is  merely  to  loosen  up  the  constitution ;  to  omit  need- 
less restrictions  upon  the  power  of  the  legislature  to  con- 
struct a  unified,  co-ordinated  structure ;  to  restore  to  the 
judges  themselves  the  power  to  direct  the  evolution  of 
procedural  rules  skillfully ;  to  establish  within  the  sys- 
tem a  responsible  power  for  directing,  in  an  administra- 
tive way,  the  activities  of  the  scores  of  judges  so  that 
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they  may  utilize  their  fullest  powers  for  accomplishing 
useful  work. 

These  three  essentials  may  be  summarized  readily : 

1.  Give  the  legislature  power  to  weld  together  into  a 
co-ordinated  system  all  the  numerous  tribunals  which 
have  come  into  being.  This  is  effected  in  the  revised 
Missouri  constitution  by  providing  in  the  first  section 
that  the  Supreme  Court,  the  Courts  of  Appeal  and  the 
Circuit  Court  shall  continue  as  "constitutional  courts," 
but  that  the  special  Criminal  Courts,  Probate  Courts, 
County  Courts,  and  Municipal  Corporation  Courts  shall 
be  subject  to  such  changes  as  the  people,  acting  through 
their  legislature,  may  deem  to  be  desirable  in  reshaping 
the  judicial  system  to  modern  needs. 

2.  Give  to  the  judges  the  initiative  in  developing  a 
flexible  code  of  procedural  rules.  The  very  strong  rea- 
sons for  so  doing,  now  admitted  very  generally  through- 
out the  country,  are  set  forth  under  another  heading. 
This  is  accomplished  very  successfully  in  section  twenty- 
five  of  the  revised  Missouri  judiciary  article. 

3.  Establish  an  administrative  control,  so  that  the 
full  judicial  power  of  the  state  may  be  available  at  all 
times  and  so  that  the  special  experiences  and  special  tal- 
ents of  judges  may  be  utilized  where  most  needed.  This 
is  done  very  completely  and  adequately  by  the  creation 
of  a  "Judicial  Council"  in  section  twenty-five.  This  is 
probably  the  reform  most  needed  wherever  justice  lags, 
wherever  justice  is  weak  and  uncertain,  wherever  justice 
is  over-complicated.  The  importance  of  the  Judicial 
Council  is  dealt  with  under  another  heading. 

These  three  great  reforms  embody  the  essence  of  the 
wisdom  derived  from  three-quarters  of  a  century  of  ex- 
periment and  experience  in  over  forty  states.  These  are 
the  simple  and  obvious  readaptations  of  our  philosophy 
of  administering  justice  which  have  been  agreed  upon 
by  the  best  qualified  and  most  earnest  students  of  the 
subject. 
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These  simple  and  readily  understandable  reforms  are 
all  skillfully  embodied  in  the  Missouri  revised  constitu- 
tion. 

These  reforms  are  not  amulets.  They  possess  no  mys- 
tical powers.  They  will  not  without  some  effort  work 
out  the  desired  improvement  of  the  judicial  system.  But 
they  will  make  it  possible  to  progress.  They  will  unlock 
a  great  reservoir  of  useful  energy.  They  will  stimulate 
and  give  scope  to  good  intentions.  They  will  put  us  on  a 
par  with  other  English-speaking  peoples  among  whom, 
for  a  generation  or  more,  the  administration  of  justice 
has  been  highly  successful. 

And  without  these  reforms  there  is  little  opportunity 
to  make  even  a  start  on  the  road  to  progress. 

OLD  LAW  AND  NEW  UNDERSTANDING  x 

The  cause  celebre  of  the  century  thus  far  has  passed 
into  history.  There  will  be  many  to  wish  that,  the  case 
being  done,  we  were  done  with  it.  But  that  is  not  the 
way  of  events  in  this  world-in-the-making,  in  which  we 
find  ourselves.  There  will  be  consequences.  Indeed  there 
already  have  been  consequences.  There  is  no  little  evi- 
dence that  many  minds,  not  too  well  balanced  at  their 
best,  have  been  seriously  unbalanced  by  the  sensational 
public  disclosure  of  the  horrible  circumstances  of  the 
crime  and  by  the  skilfully  dramatized  incidents  of  the 
trial.  And  lawyers  did  not  wait  to  learn  the  results  of 
the  hearing  before  they  were  discussing  the  possibly  far- 
reaching  results  of  the  action  of  the  court  in  admitting 
as  evidence  in  mitigation  of  the  crime  the  testimony  of 
the  defense  relating  to  the  inner  history  of  the  boy-mur- 
derers. 

The  decision  of  Judge  Caverly  to  spare  the  lives  was 

1  The  Leopold-Loeb  Case:  a  Fingerpost  in  Criminology,  by  George  W. 
Kirchwey,  former  dean,  Columbia  University  Law  School;  former  warden, 
Sing  Sing  Prison,  and  at  present  head  of  the  Department  of  Criminology, 
New  York  School  of  Social  Work;  Survey  (Graphic  Number).  53:7-8,  64. 
October  1,  1924. 
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flashed  to  the  world  as  a  triumph  of  humane  settlement 
over  the  stern  justice  of  the  law.  In  resting  his  decision 
solely  on  the  youth  of  the  offenders  and  in  shifting  upon 
the  legislature  the  burden  of  dealing  with  the  new  aspect 
of  the  problem  of  criminal  responsibility  raised  by  the 
evidence,  Judge  Caverly  declined  the  role  of  legal  inno- 
vator. He  has  chosen  the  older  (and  easier)  way.  Per- 
haps it  was  unreasonable  to  expect  anything  else.  The 
courts  habitually  choose  that. 

The  Leopold-Loeb  murder  case,  which  has  for  five 
months  been  unfolding  its  slow  length  in  the  Chicago 
Criminal  Court,  has  many  facets  of  interest.  As  a  public 
spectacle  it  has  provided  innumerable  thrills.  To  the  stu- 
dent of  criminology  it  has  revived  the  memory  of  a  type 
of  criminalism,  not  uncommon  in  the  middle  ages,  which 
he  had  come  to  regard  as  extinct.  To  the  lawyer  it  has 
presented  a  novel  procedure,  one  that  finds  no  place  in 
the  older  tradition  of  our  criminal  justice.  To  the  social 
worker  it  has  been  a  revelation  of  the  essential  flexibility 
of  an  ancient  legal  system  and  of  its  capacity  to  adapt 
itself  to  changing  conceptions  of  moral  responsibility. 
If  you  ask  what  moral  responsibility  has  to  do  with  legal 
liability,  I  must  ask  you  to  read  through  to  the  end. 

It  is  not  the  lawyers  only  who  have  been  puzzled  by 
the  unfamiliar  procedure.  Probably  most  readers  in  the 
part  of  the  country  in  which  The  Survey  is  published 
have  been  baffled  by  the  conundrum :  When  is  a  trial  not 
a  trial?  But  it  is  no  mystery  to  those  who  are  familiar 
with  Illinois  law.  The  hard  and  fast  rule  that  makes  de- 
liberate murder  a  crime  punishable  with  death  has  in  a 
majority  of  our  states  been  mitigated  by  leaving  to  the 
jury  or  the  court  the  discretion  whether  the  sentence 
shall  be  to  death  or  to  a  term  of  imprisonment.  As  a  mat- 
ter of  fact,  even  in  the  eight  states  which  retain  the  ab- 
solute death  penalty,  a  squeamish  jury,  which  shrinks 
from  the  responsibility  of  condemning  a  fellow  human 
being  to  death,  often  evades  it  by  bringing  in  a  verdict 
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of  second  degree  murder,  which  carries  with  it  the  lesser 
penalty. 

The  Illinois  statute  is  explicit  on  the  point.  It  pro- 
vides that  whoever  is  guilty  of  murder  shall  suffer  the 
punishment  of  death  or  of  imprisonment  for  his  natural 
life  or  for  a  term  of  not  less  than  fourteen  years.  If  the 
accused  is  found  guilty  by  a  jury,  they  shall  fix  the  pun- 
ishment by  their  verdict ;  upon  a  plea  of  guilty,  the  pun- 
ishment shall  be  fixed  by  the  court. 

That  settles  one  of  the  questions  that  have  puzzled 
us.  A  trial,  in  legal  parlance,  is  the  investigation  and 
determination  in  a  court  of  law  and  by  prescribed  legal 
forms,  of  an  issue  of  law  or  of  fact,  and  in  a  criminal  case 
under  our  inherited  procedure,  an  issue  of  fact  can  be 
tried  only  by  a  jury.  But  in  the  Leopold-Loeb  case  both 
defendants  pleaded  guilty  and  so  there  was  no  issue  of 
fact  to  be  tried  and,  therefore,  no  trial.  But  an  insane 
person,  if  the  fact  of  insanity  at  the  time  of  committing 
the  crime  be  established,  cannot  be  convicted.  A  sound 
mind  is  an  essential  element  of  the  criminal  act.  A  plea 
of  guilty  to  an  indictment  for  murder  admits  every  factor 
that  enters  into  the  guilt.  The  conclusion  follows  that 
when  Leopold  and  Loeb  pleaded  guilty  to  the  murder  of 
the  boy  Franks,  they  conclusively  admitted  their  sanity 
at  the  time  of  committing  it.  The  question  of  their  mental 
capacity  was  closed.  It  is  this  fact  that  explains,  though 
it  far  from  justifying,  the  frantic  efforts  of  the  state's  at- 
torney, Crowe,  in  the  subsequent  hearing  before  Judge 
Caverly,  to  suppress  the  testimony  of  the  defense  as  to 
the  mental  condition  of  the  self -convicted  murderers.  (It 
is  hard  to  understand  the  action  of  the  defendants'  chief 
counsel,  Clarence  Darrow,  in  raising  formal  objection  to 
the  use  of  the  term  murderers  by  the  state's  attorney  in 
characterizing  the  defendants.  They  were  murderers  by 
virtue  of  their  own  admission  of  guilt.) 

The  guilt  of  the  defendants  being  admitted,  it  now 
becomes  the  duty  of  the  judge  under  the  law  to  exercise 
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his  awful  discretion  and  fix  the  penalty — death  or  im- 
prisonment. What  are  the  considerations  that  may  prop- 
erly influence  him  and  how  shall  he  proceed? 

The  Illinois  law  recognizes  the  fact  that  all  murder- 
ers are  not  equally  culpable.  It  is  here  that  the  question 
of  moral  responsibility  comes  in.  In  many  cases  there 
are  mitigating  circumstances  which  may  properly  excite 
a  measure  of  sympathy  for  the  offender.  It  is  on  this 
principle  that  our  juries,  under  a  more  rigorous  legal  dis- 
pensation, invoke  and  apply  "the  unwritten  law."  Under 
the  heading,  "Hungry  Youth,  Set  Free,"  a  newspaper 
recently  reported  the  action  of  a  judge  of  the  Criminal 
Court  of  General  Sessions  of  New  York  county  in  sus- 
pending sentence  in  the  case  of  a  young  man  of  nineteen 
who  had  committed  burglary  by  breaking  into  a  grocery 
store  to  get  something  to  eat.  As  in  the  Leopold-Loeb 
case,  the  defendant  pleaded  guilty.  His  offense  was  bur- 
glary, third  degree,  punishable  by  imprisonment  in  Sing 
Sing  prison  for  not  more  than  five  years.  But  the  judge 
exercised  his  discretion  by  setting  the  culprit  free,  with 
the  statement  that  "any  man  who  steals  merely  to  satisfy 
his  hunger  is  not  a  criminal." 

In  many  cases  the  youth  of  the  offender  is  dealt 
with  as  a  mitigating  circumstance  entitling  him  on  con- 
viction of  murder  to  a  sentence  of  life  imprisonment 
instead  of  the  death  penalty.  A  former  governor  of  New 
York,-  a  few  years  ago,  commuted  the  death  sentence 
of  a  man  of  thirty-six,  who  had  been  convicted  on  his 
own  confession  of  an  atrocious  murder,  on  the  ground 
that  the  culprit,  upon  examination,  appeared  to  be  of 
the  mental  age  of  seven  only. 

In  England,  where  after  a  verdict  of  deliberate  mur- 
der the  courts  have  no  discretion,  the  pardon  power  of 
the  crown  is  regularly  invoked  to  mitigate  the  rigors  of 
the  penal  law.  Judge  Fitz-James  Stephen,  perhaps  the 
most  eminent,  as  he  was  certainly  the  most  learned, 
member  of  the  English  bench  during  the  last  half  of  the 
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Victorian  era,  in  his  History  of  the  Criminal  Law  of 
England,  refers  to  ten  cases  in  which,  having  no  dis- 
cretion, he  was  compelled  to  impose  the  death  penalty. 
In  four  of  these  cases  the  convicts  were  duly  executed. 
The  other  six  had  their  sentences  commuted  for  various 
reasons  to  life  imprisonment.  In  one  of  these  it  appeared 
that  the  murder  had  been  committed  under  circumstances 
of  great  provocation.  In  another  the  convict,  a  woman 
who  had  strangled  her  bastard  child  with  a  garter,  had 
her  sentence  commuted  on  the  ground  that  she  was  sub- 
ject to  epileptic  fits  which  had  permanently  impaired  her 
mental  powers,  though  she  was  not  insane  at  the  moment 
of  committing  the  crime.  Judge  Stephen  approves  of 
these  exercises  of  executive  clemency  and  adds  the  fol- 
lowing striking  commentary:  "Though  no  one  is  more 
strongly  opposed  than  I  am  to  the  abolition  of  capital 
punishment,  I  am  convinced  that,  in  capital  cases,  the 
judge  should  have  a  discretion  analogous  to  that  which 
he  has  in  cases  not  capital."  "The  fact  that  the  punish- 
ment of  death  is  not  inflicted  in  every  case  in  which 
sentence  of  death  is  passed  proves  nothing  more  than 
that  murder,  as  well  as  other  crimes,  has  its  degrees  and 
that  the  extreme  punishments  which  the  law  awards 
ought  not  to  be  carried  out  in  all  cases." 

The  judge  in  Illinois  has  this  discretion.  How  is  he  to 
exercise  it?  The  procedure  in  cases  not  capital  is  well 
known  to  social  workers.  He  hears  the  statement  of  the 
convicted  offender,  remands  the  case  for  investigation 
and  report  by  the  probation  officer,  gathers  information 
from  any  accessible  source  and  in  the  light  of  all  the 
circumstances  thus  developed  makes  up  his  mind  as  to 
the  punishment  deserved.  The  facts  disclosed  may  aggra- 
vate the  offense,  in  which  case  the  culprit  may  "get  the 
limit."  Or  they  may  mitigate  it,  in  which  case  the  punish- 
ment awarded  may  be  the  minimum  penalty  fixed  by 
law  or  even  a  suspended  sentence  and  probation. 

But  here,  as  in  the  other  case,  the  Illinois  law  is  per- 
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fectly  definite.  In  all  cases  where  a  person  pleads  guilty 
it  is  the  duty  of  the  court  to  examine  witnesses  concerning 
the  aggravation  or  the  mitigation  of  the  offense.  This 
is  the  procedure  that  has  occupied  Judge  Caverly's  court 
since  the  plea  of  guilty  in  the  Leopold-Loeb  case  put 
upon  him  the  burden  of  deciding  what  the  punishment 
should  be.  The  long  rehearsal  of  the  circumstances  of 
the  crime,  its  preparation  and  its  detection,  which  seemed 
to  many  of  us  a  travesty  on  justice,  was  justified  in 
Judge  Caverly's  estimation  by  the  duty  imposed  on  him 
to  hear  evidence  of  aggravation.  The  long-drawn-out 
and  contradictory  testimony  of  the  alienists  with  respect 
to  the  mental  condition  of  the  murderers  was  admitted 
by  the  court,  over  the  state's  attorney's  objection,  as 
relevant  evidence  of  mitigation,  such  as  it  might  properly 
consider  in  estimating  the  degree  of  moral  responsibility 
and,  therefore,  of  legal  responsibility,  of  the  offenders. 
The  state's  attorney  argued  that  only  the  circumstances 
of  the  crime  could  be  taken  into  account  in  this  assess- 
ment of  the  culpability  of  the  offender.  But  the  court 
held  in  effect  that  any  facts  tending  to  show  a  lack  or 
impairment  of  the  mental  powers  of  the  guilty  party, 
though  falling  short  of  insanity  in  the  legal  sense,  should 
be  taken  into  account,  and  the  cases  cited  above,  though 
arising  under  a  different  procedure,  show  that  the  court 
was  right. 

That  this  evidence  failed  to  satisfy  Judge  Caverly  of 
the  existence  of  mental  defect  or  constitutional  emotional 
instability  essentially  differentiating  the  malefactors  be- 
fore him  from  other  criminals  does  not  invalidate  the 
conclusion  that  his  ruling,  admitting  the  testimony  in 
question,  marks  the  dawn  of  a  new  era  in  the  evolution 
of  the  legal  concept  of  criminal  responsibility.  May  we 
not  see  a  recognition  of  the  fact  in  the  court's  statement 
that  "the  careful  analysis  made  of  the  life  history  of  the 
defendants  and  of  their  present  mental,  emotional  and 
ethical   condition    ...    is   a  valuable   contribution  to 
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criminology?"  What  at  least  may  be  taken  as  settled  is 
this :  Heretofore  the  alienist,  dealing  with  the  question 
of  responsibility  solely  from  the  legal  point  of  view,  has 
furnished  the  only  point  of  contact  of  mental  science  with 
the  procedure  of  criminal  justice.  Henceforth,  the  psy- 
chiatrist, with  the  new  knowledge  of  morbid  psychology 
at  his  command,  will  have  his  day  in  court.  The  former 
was  concerned  with  a  single  problem :  was  the  defendant 
at  the  time  of  committing  the  criminal  act  aware  of  the 
nature  and  consequences  of  the  act,  capable  of  distin- 
guishing between  right  and  wrong?  The  issue  was  simple 
and  clear  cut :  innocent  or  guilty.  The  psychiathist,  con- 
cerning himself  with  the  whole  man,  will  see  in  the  crime 
for  which  the  culprit  is  being  tried,  only  an  episode  in  a 
life  history,  the  latest  of  a  long  series  of  significant  acts 
and  experiences  and  one  that  cannot  be  properly  assessed 
otherwise  than  in  the  light  of  all  that  has  gone  before. 

The  social  worker  will  think  at  once  of  the  juvenile 
court,  where  this  is  the  recognized  procedure,  and  may 
be  tempted  to  look  for  a  speedy  transformation  of  the 
procedure  of  our  ordinary  criminal  justice  on  the  same 
model.  But  let  us  not  be  deceived.  Judge  Caverly,  with 
all  his  enlightenment — the  enlightenment  which  he 
brought  to  his  task  as  well  as  that  which  he  must  have 
gained  from  the  hearing  (not  everyone  can  get  such 
schooling  in  the  mysteries  of  human  nature  as  he  got 
from  Doctors  White  and  Healey  and  Glueck)  would  be 
the  first  to  smile  at  the  suggestion.  The  toughness  of 
our  criminal  law  is  at  its  toughest  in  its  procedure.  No 
sudden  or  radical  change  can  be  looked  for  in  that  di- 
rection. It  was  humanitarian  feeling,  the  sentiment  of 
tenderness  for  the  child,  that  made  it  possible  to 
-''  convert  juvenile  crime  into  juvenile  delinquency  and 
<  to  invest  the  juvenile  court  with  a  protective,  in  place 
of  the  usual  punitive  function. 

So  we  must  be  content  probably  for  a  long  time  to 
come  to  see  the  question  of  guilt  or  innocence  of  the 
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person  accused  of  crime  dealt  with  in  very  much  the 
same  rigorous  way  in  which  it  now  is,  and  the  psychia- 
trist employed,  as  in  the  Leopold-Loeb  case,  to  aid  the 
court  in  the  exercise  of  its  discretion  as  to  the  punish- 
ment that  should  be  imposed.  We  may  expect  that,  under 
this  salutary  influence,  the  education  of  the  judges,  as 
well  as  of  the  bar  and  the  public,  will  go  on  apace  and 
that  there  will  be  an  increasing  recognition  of  the  part 
that  a  defective  heredity  and  the  disintegrating  experience 
of  life  have  had  to  do  with  the  production  of  criminalistic 
tendencies  which  have  found  their  sinister  expression  in 
the  present  act.  There  will  probably  be  no  less  talk  of 
responsibility- — complete  and  partial — but  there  will  cer- 
tainly be  more  understanding  and,  by  that  token,  more 
compassion.  And  we  shall  not  regard  imprisonment  in  a 
penitentiary  as  the  proper  alternative  to  the  death  penalty. 
Justice  will  not  be  tempered  with  mercy — though  that  is 
the  best  that  Clarence  Darrow  could  make  his  appeal  for 
— but  will  express  itself  in  a  commitment  of  the  Loebs 
and  Leopolds  of  the  future  to  an  indefinite  term  of  con- 
finement in  a  specialized  institution  where,  under  super- 
vision of  psychiatrists,  they  may  be  studied. 

In  order  to  reap  more  completely  the  abundant  harvest 
whose  seeds  were  planted  in  the  tragic  case  under  review, 
one  more  step,  of  more  far-reaching  promise,  will  be 
taken.  In  the  process  above  outlined  we  find  nothing  that 
is  not  implicit  in  the  procedure  employed  by  the  Chicago 
court.  The  legislation  that  may  be  required  to  put  it  fully 
into  effect — the  power  of  commitment  under  an  indeter- 
minate sentence  to  an  institution  for  psychopathic  per- 
sonalities— is  strictly  analogous  to  existing  legislation 
providing  for  the  commitment  of  the  criminal  insane. 
The  further  step  which  we  may  confidently  anticipate  has 
already  been  taken,  in  a  tentative  and  halting  fashion, 
it  is  true,  in  several  of  our  states.  It  is  the  enactment  of 
a  law  providing  for  the  mental  examination  and  study  of 
all  persons   held  for  trial  on  a  criminal   charge,  such 


194  CRIMINAL  JUSTICE 

examination  to  be  made  under  the  auspices  of  the  state 
in  advance  of  trial,  possibly  and  preferably  prior  to  the 
submission  of  the  case  to  the  grand  jury  for  indictment. 
The  best  type  of  such  a  law  up  to  the  present  time  is  the 
Massachusetts  statute  which  provides  a  routine  examina- 
tion by  the  state  department  of  mental  diseases  of  all 
persons  indicted  for  a  capital  offense  or  of  any  person 
known  to  have  been  indicted  for  any  other  offense  more 
than  once  or  to  have  been  previously  convicted  of  a 
felony.  The  report  of  such  investigation,  filed  with  the 
clerk  of  the  court  having  jurisdiction  of  the  case,  is  then 
to  be  available  for  the  information  of  the  court,  of  the 
district  attorney  and  of  the  attorney  for  the  accused  and, 
in  case  a  trial  follows,  shall  be  admissible  as  evidence  of 
the  condition  of  the  accused.1 

From  all  of  which  arises  the  startling  conclusion  that 
the  world  does  move  even  in  the  field  of  our  traditional 
criminal  procedure.  There  is  nothing  in  all  this  that  does 
violence  to  that  tradition.  The  ministers  of  criminal  jus- 
tice still  walk  in  the  old,  time-worn  way.  But  what  a 
difference  it  will  make  if  the  straight  and  narrow  path 
becomes  illumined  by  the  new  light  which  will  beat  upon 
it  from  the  effulgence  of  the  new  psychology. 

SUCCESS  OF  BUSINESS  PRINCIPLES 
IN  COURT2 

Criminal  Court 

For  many  years  the  giving  of  a  bond  by  a  person 
indicted  by  the  grand  jury  in  Cuyahoga  County  was 
equivalent  to  an  acquittal.    By  grace  of  the  state  law, 

1  These  facts  are  taken  from  Dr.  S.  Sheldon  Glueck's  excellent  article 
on  the  Mental  Examination  of  Criminals  in  Mental  Hygiene  for  January, 
1924. 

-  Address  of  Chief  Justice  Homer  G.  Powell,  Common  Pleas  Court, 
Cleveland,  before  the  Judicial  Section  of  the  Ohio  State  Bar  Association, 
January  IS,  1924.  That  part  ot  Justice  Powell's  address  which  dealt  with 
the  civil  courts  has  been  eliminated  as  being  irrelevant  to  this  general 
subject. 
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the  setting  of  criminal  cases  for  trial  was  entirely  in  the 
hands  of  the  prosecuting  attorney.  For  want  of  system, 
the  court  had  no  knowledge  of  the  number  of  indictments 
pending,  nor  of  the  number  of  offenders  out  on  bond. 
The  first  consideration  was  to  dispose  of  the  cases 
wherein  the  accused  was  confined  in  the  county  jail. 
Each  week  the  grand  jury  ground  out  a  large  grist  of 
indictments,  in  the  majority  of  which  the  accused  was 
an  inmate  of  the  jail.  Consequently  the  one  judge  then 
assigned  to  the  criminal  branch  was  kept  busy  disposing 
of  jail  cases,  and  but  very  little  time  was  left  to  try  bail 
cases. 

This  continued  term  after  term  until  the  court  was 
about  two  years  behind  on  the  trial  of  criminal  cases  in 
which  the  accused  had  given  bond  and  when  these  cases 
were  set  for  trial  the  witnesses  had  either  died  or  moved 
and  could  not  be  found.  As  a  result,  at  the  close  of  each 
term  the  prosecuting  attorney  would  present  a  list  of  one 
hundred  or  more  cases  for  nolle,  giving  as  his  reason 
that  as  the  prosecuting  witness  could  not  be  found,  the 
state  was  unable  to  make  a  case. 

This  breakdown  in  the  administration  of  criminal 
justice  was  the  subject  of  much  criticism  of  the  courts 
in  the  daily  papers  and  the  chief  topic  of  conversation 
for  the  public  in  general.  In  1918  the  judges,  keenly 
feeling  this  criticism  and  the  justice  of  its  cause,  decided 
that  the  public  welfare  required  drastic  action  on  their 
part.  Seemingly  in  direct  contravention  of  state  law1 
they  took  the  assignment  of  criminal  cases  out  of  the 
hands  of  the  prosecuting  attorney,  and  assumed  complete 
control  of  this  important  function  by  placing  a  court 
constable  designated  as  criminal  assignment  commis- 
sioner in  charge  thereof,  under  direct  control  of  the 
judge  presiding  in  Criminal  Court,   the  judges   acting 

1The  statute  above  referred  to  (13634  G.  C.)  conferring  the  power 
upon  the  prosecuting  attorney  to  assign  criminal  cases,  by  action  of  the 
State  Association  of  Common  Pleas  Judges  was  amended  so  that  this  power 
is  now  vested  in  the  Common  Pleas  Court. 
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upon  the  principle  that  the  court  has  an  inherent  right 
to  prescribe  rules  regulating  the  conduct  of  its  business, 
and  that  the  legislature  had  no  authority  to  divest  the 
court  of  this  power. 

Under  this  system  it  became  the  duty  of  the  assign- 
ment commissioner  to  set  all  cases  for  trial  in  the  order 
of  indictment,  giving  priority  to  cases  in  which  the 
accused  is  a  known  criminal.  The  trial  list  is  published 
daily  in  the  official  court  paper.  The  assignment  com- 
missioner assembles  all  witnesses;  calls  counsel  by  tele- 
phone before  a  case  is  sent  to  the  trial  room,  tihus  elim- 
inating all  delay  between  cases ;  the  trial  judge  loses  no 
time ;  as  the  jury  is  retiring  to  deliberate  after  the  court's 
charge  another  jury  takes  its  place  in  the  jury  box; 
counsel  and  defendant  take  their  places  at  the  trial  table 
— a  veritable  continuous  performance. 

Under  this  system  the  judges  at  all  times  know  the 
number  of  indictments  pending  and  the  number  of  de- 
fendants in  jail  and  on  bond.  Enough  judges  are  assigned 
to  the  criminal  division  so  that  all  persons  under  indict- 
ment are  tried  within  the  term  in  which  the  indictment 
is  returned,  unless,  for  good  cause  shown,  it  may  be 
passed  by  the  court  to  a  later  date.  This  must  of  neces- 
sity occur  in  some  cases  because  the  grand  jury  is  in 
session  until  one  week  before  the  close  of  the  term. 

To  show  the  working  of  this  system,  the  usual  pro- 
cedure is  as  follows :  The  grand  jury  makes  the  return 
of  its  indictments  on  Thursday;  the  defendants  are  ar- 
raigned on  Saturday  (the  statute  requiring  the  lapse  of 
an  interval  of  twenty-four  hours  between  the  service 
of  copy  of  the  indictment  and  the  arraignment)  and  the 
cases  are  set  for  trial  on  the  following  Monday.  At  the 
close  of  the  last  term  of  court,  December  31,  1923,  out 
of  700  indictments  returned  by  the  grand  jury  there  were 
just  32  defendants  who  were  not  placed  on  trial  during 
that  term.  In  each  of  these  cases  the  charge  was  based 
upon  a  minor  offense  and  good  cause  was  shown  for  the 
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passing  of  the  case;  1,231  cases  were  disposed  of  by  the 
criminal  division  in  the  September  term. 

This  very  forcibly  illustrates  what  can  be  accom- 
plished in  the  way  of  judicial  reform  by  the  establish- 
ment of  a  system  based  upon  business  principles.  Our 
criminal  division  is  now  praised  and  is  no  longer  criti- 
cized. There  has  been  a  noticeable  decrease  in  crime  in 
Cuyohoga  County  in  the  past  two  years,  due  in  part, 
no  doubt,  to  the  tightening  up  of  the  machinery  in  the 
criminal  division. 

The  court  has  been  exceedingly  fortunate  in  securing 
the  services  of  such  a  valuable  assignment  commissioner 
as  Mr.  Archie  Kennel,  under  whose  efficient  administra- 
tion the  court  has  been  able  to  keep  its  criminal  docket 
substantially  up  to  date. 

As  occasion  requires  the  prosecuting  attorney  is  called 
into  conference  with  the  judges  concerning  various  mat- 
ters pertaining  to  the  criminal  procedure,  and  improve- 
ments have  been  made  as  a  result.  Most  recently,  an 
arrangement  has  been  suggested  to  the  prosecutor 
whereby  many  minor  cases  which  formerly  came  through 
the  grand  jury  to  the  Common  Pleas  Court  will  now  be 
disposed  of  as  misdemeanor  cases  in  the  Municipal  Court 
of  Cleveland.  This  is  accomplished  by  sending  an  assis- 
tant prosecuting  attorney  to  police  court,  to  hear  the 
evidence  in  preliminary  hearings,  and,  where  the  facts 
warrant,  to  suggest  to  the  police  prosecutor  and  the 
municipal  judge  the  propriety  of  disposing  of  the  case 
finally,  instead  of  referring  it  to  the  grand  jury.  Chief 
Justice  Dempsey  and  his  associates  on  the  municipal 
bench  have  shown  a  most  commendable  spirit  of  co- 
operation in  this  connection.  Further  plans  are  under 
consideration  providing  for  closer  co-operation  between 
the  criminal  division  of  the  Municipal  Court  of  Cleve- 
land and  the  criminal  division  of  the  Common  Pleas 
Court,  which  will  result  in  the  practical  unification  of 
these  courts. 
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Criminal  Identification  Records 

The  judges  having  felt  the  lack  of  suitable  informa- 
tion concerning  the  past  records  of  criminals  appearing 
before  them,  and  desiring  to  have  this  information  avail- 
able in  all  cases,  at  all  times,  a  card  record  system  was 
installed,  taken  from  the  Bertillon  records  of  the  Cleve- 
land Police  Department,  dating  back  to  1908.  This  work 
was  temporarily  interrupted  by  a  ruling  upon  an  uncon- 
stitutional statute,  but  has  now  been  resumed,  a  court 
constable  being  assigned  to  the  duty  of  bringing  these 
records  down  to  date. 

Error  Cases 
The  Common  Pleas  Court  has  jurisdiction  in  proceed- 
ing in  error  in  criminal  cases  from  the  various  inferior 
courts.  For  years,  the  giving  of  leave  to  file  a  petition 
in  error  was  equivalent  to  a  discharge.  Our  error  docket 
was  only  ten  years  behind,  which  has  been  brought  down 
to  date,  put  in  charge  of  the  criminal  assignment  com- 
missioner, and  all  error  cases  are  now  set  for  trial  within 
thirty  days  after  the  filing  of  the  petition  in  error. 

Probation 
Permit  me  to  call  your  attention  to  another  instance 
where  our  court  resorted  to  the  inherent  power  to  aid 
in  the  efficient  administration  of  criminal  justice,  and 
which  put  an  end  to  another  fruitful  source  of  criticism. 
Each  of  you  is  familiar  with  the  statute  which  in  sub- 
stance provides  that  when  it  appears  to  the  court  that 
the  defendant  has  never  been  committed  to  a  penal  insti- 
tution either  in  this  state  or  elsewhere,  that  the  character 
of  the  prisoner  and  the  circumstances  of  the  case  are  such 
that  the  public  welfare  does  not  demand  or  require  his 
imprisonment,  the  defendant  may  be  placed  on  probation 
by  the  court.  This  action  by  the  court,  under  legislative 
provision,  places  the  defendant  in  charge  of  the  authori- 
ties of  one  of  the  penal  institutions  to  be  treated  as  a 
parole  prisoner. 
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I  do  not  know  what  has  been  the  experience  of  the 
judges  in  other  counties,  but  the  judges  in  Cuyahoga 
County  were  forced  to  the  conclusion  that  the  parole 
system  had  proven  a  failure.  This  is  said  without  any 
intention  of  applying  the  slightest  criticism  to  either  the 
institutions  or  the  personnel  entrusted  with  the  delicate 
task  of  supervising  the  conduct  of  prisoners  placed  on 
probation.  The  failure  is  due  entirely  to  the  inadequacy 
of  machinery  provided  by  the  state  in  taking  care  of 
its  parole  prisoners. 

Probation  and  parole  are  founded  upon  sound  prin- 
ciples. To  be  effective,  there  must  be  efficient  administra- 
tion of  probation  and  parole  laws.  Grave  responsibility 
devolves  upon  the  trial  judge  to  determine  in  the  first 
instance  whether  or  not  the  prisoner  shall  get  the  benefit 
of  the  probation  law.  No  means  have  been  provided  by 
the  state  to  thoroughly  investigate  the  record  of  a  pris- 
oner, his  home  environment,  his  habits,  or  the  future 
probability  of  betterment,  if  given  a  chance. 

There  are  at  least  three  essential  prerequisites  to  the 
successful  operation  of  any  effective  probation  system: 

First,  a  complete  report  of  the  record  and  history 
of  the  offender,  for  the  guidance  of  the  trial  judge  in 
determining  whether  or  not  the  offender  is  worthy  of 
being  placed  on  probation. 

Second,  constructive  assistance,  such  as  aiding  the 
person' placed  on  probation  to  secure  necessary  employ- 
ment, etc. 

Third,  close  supervision  of  the  conduct  of  the  offender 
while  on  probation. 

In  the  opinion  of  our  judges,  the  partial  breakdown 
of  the  so-called  parole  system  was  due  to  the  failure  of 
the  state  to  carry  out  these  three  prerequisites,  the  cor- 
rection of  which  is  primarily  a  legislative  function.  We 
believed  the  court  could  not  discharge  its  full  obligation 
to  the  community  or  to  the  probationer  unless  an  effective 
system   fulfilling  these  essential  prerequisites  was  pro- 


200  CRIMINAL  JUSTICE 

vided.  They  therefore  took  advantage  of  the  statute 
making  provision  for  the  appointment  of  court  constables, 
and  in  1922  established  the  probation  office  of  the  criminal 
branch. 

We  also  made  it  a  rule  of  court  that  before  a  judge 
placed  any  offender  on  probation  the  matter  should  first 
be  submitted  to  the  probation  department  for  investiga- 
tion and  report.  I  will  not  weary  you  with  a  detailed 
description  of  the  working  of  this  department. 

It  will  suffice  for  me  to  say  that  this  department  has 
worked  so  efficiently  that  78  per  cent  of  the  probationers 
have  made  good  and  institutions  both  in  this  state  and 
in  others  have  seen  fit  to  parole  inmates  directly  to  this 
department  for  supervision  upon  their  release.  The 
judges  are  justly  proud  of  the  work  done  by  this  depart- 
ment and  we  feel  we  have  the  best  probation  department 
in  the  country  and  that  the  results  have  more  than 
justified  the  action  of  the  judges  in  creating  this  valuable 
agency  in  the  administration  of  criminal  justice.  Our 
court  is  no  longer  criticized  for  abusing  the  parole  law. 

Psychopathic  Clinics 
That  criticism  is  now  directed  toward  the  penal  insti- 
tution paroling  inmates  of  the  institution.  These  institu- 
tions are  being  unjustly  criticized  because  the  state  has 
failed  in  another  particular  to  do  its  full  duty.  I  trust 
the  next  legislature  will  not  only  see  the  wisdom  of 
establishing,  but  will  establish,  a  psychopathic  laboratory 
in  each  penal  institution  in  the  state,  and  employ  sufficient 
expert  psychiatrists  to  test  the  minds  of  prisoners,  so 
its  board  can  act  with  some  degree  of  intelligence  in 
granting  a  parole.  If  this  is  done  I  am  certain  there  will 
be  fewer  dangerous  defectives  turned  loose  upon  society 
to  murder  honest  and  useful  citizens.  A  committee  of 
five  of  our  judges  now  has  under  consideration  the 
advisability  of  establishing  such  a  laboratory  in  connec- 
tion with  our  criminal  division. 


JURIES 

HOW  ABOUT  THE  JURY  » 

Criticism  of  our  courts  has  become  so  common  that 
anyone  with  a  pen  or  a  typewriter  feels  called  upon 
to  add  his  mite  to  the  subject.  For  some  reason,  perhaps 
for  fear  of  being  unpopular,  very  few  have  said  anything 
regarding  juries. 

After  twenty-five  years  of  observation  and  actual  ex- 
perience I  firmly  believe  that  the  work  of  juries  is  the 
cause  of  more  of  the  criticism  of  our  courts  than  the  work 
of  the  judges  or  the  lawyers,  yet  I  have  seen  but  little 
attempt  made  towards  improvement. 

The  theory  of  trial  by  jury  is,  I  believe,  correct,  but 
we  fail  in  practice  for  the  very  simple  reason  we  do 
not  obtain  the  services  of  men  of  experience  and  judg- 
ment to  sit  as  jurors.  I  was  a  trial  judge  for  ten  years 
in  a  state  court,  mostly  in  rural  communities,  and  during 
that  time  there  was  only  one  jury  that  fulfilled  the  duties 
of  jurors  to  the  satisfaction  of  counsel,  the  judge  and  the 
people.  No  criticism  was  ever  heard  of  their  work  and 
the  business  of  the  court  was  transacted  much  more 
quickly  and  with  less  frictions  than  during  any  other 
term  during  my  experience. 

Men  who  have  had  no  business  experience  or  have 
always  followed  one  particular  occupation  are  usually 
not  men  who  are  able  to  exercise  that  kind  of  judgment 
required  in  jury  trials.  Such  men  are  not  familiar  with 
men  and  their  method  of  living  and  cannot  correctly 
judge  the  motives  which  actuate  men  in  business  affairs 
or  in  any  circumstances  outside  of  their  own  particular 
line  of  activity.   I  have  no  fault  to  find  with  the  integrity 

1  By  K.  E.  Leighton,  Minot,  North  Dakota,  in  the  Journal  of  the 
American  Judicature  Society.    June,   1924.    Vol.  8.    No.   1. 
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of  jurors,  but  they  certainly  lack  the  one  great  essential 
to  make  proper  deductions,  and  that  is  judgment,  or 
horse  sense,  or  whatever  you  may  call  it.  It  is  apparent 
in  so  many  cases  that  jurors  are  guided  by  their  prejudice 
or  bias.  All  of  us  are  human,  but  when  we  are  dealing 
with  the  affairs  of  others  facts  are  a  better  guide  than 
our  emotions.  A  man  who  lacks  worldly  experience  is 
unable  to  make  correct  deductions  from  facts  which  are 
so  often  colored  to  suit  the  litigant.  It  is  a  common 
expression  of  a  business  man  to  say  that  if  lie  has  a 
good  case  he  would  prefer  to  try  it  to  the  judge  and  if  a 
poor  one  before  a  jury. 

The  method  of  selecting  names  for  the  jury  box  used 
in  many  states  is  to  have  the  city,  village  and  township 
boards  send  the  names  to  the  clerk.  Too  often  the  ques- 
tion of  the  qualifications  of  these  men  is  the  least  con- 
sidered. 

The  method  employed  in  federal  courts  'has  resulted 
in  securing  excellent  juries.  That  fact  indicates  that  we 
may  also  secure  improvement  in  our  state  courts.  We 
cannot  do  away  with  juries,  and  I  would  not  wish  it, 
but  by  a  selection  of  names  by  a  jury  commission  we 
can  improve  the  personnel  of  the  jury.  The  legislature 
can  change  the  method  of  selection  of  names  and  one 
method  would  be  to  have  the  judge  of  each  district,  or 
the  senior  judge  where  there  are  more  than  one,  appoint 
a  jury  commission  that  would  meet  at  stated  intervals 
and  select  names  to  be  placed  in  the  jury  box.  In  this 
way  I  am  certain  that  we  would  find  an  immediate  im- 
provement. 

Usually  a  jury  is  controlled  by  two  or  three  men  and 
if  on  each  jury  it  is  possible  to  secure  a  small  percentage 
of  men  of  good  judgment  and  experience  there  will  be 
far  less  criticism  of  our  courts.  In  the  last  analysis  the 
criticism  is  only  important  when  it  affects  results  and 
juries  are  more  responsible  for  the  results  than  the  judge 
or  counsel. 
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APATHY   AND   INDIFFERENCE   OF 
THE  PUBLIC1 

The  American  Bar  Association's  able  committee  on 
law  enforcement,  after  two  years  of  study  including  a 
first  hand  investigation  of  conditions  in  France  and  Eng- 
land during  the  past  summer,  made  a  report  at  the 
recent  meeting  of  that  Association  in  Minneapolis  through 
Ex-Governor  Whitman  of  New  York,  the  committee's 
chairman. 

The  following  brief  quotations  from  the  report  should 
be  of  interest  to  this  community  at  the  present  time : 

"The  criminal  situation  in  the  United  States,  so  far  as  crimes 
of  violence  are  concerned,  is  worse  than  any  other  civilized 
country." 

"In  England,  trial  follows  arrest  so  quickly  that  in  the  per- 
spective of  the  public  the  two  are  almost  simultaneous." 

"Behind  every  defect  in  the  enforcement  of  our  laws,  more 
dangerous  than  any  other  factor  in  accounting  for  the  number 
of  crimes  committed  in  this  country,  is  the  apathy  and  indiffer- 
ence of  the  American  public." 

While  the  administration  of  Criminal  Justice  in  Cuya- 
hoga County  has  greatly  improved  during  the  past  two 
years,  nevertheless  that  part  of  the  public  which  is  called 
to  jury  service  does  not  at  all  times  seem  to  appreciate 
the  important  part  which  it  should  perform  in  aiding 
law  enforcement.  The  function  of  the  jury  is  one  of 
supreme  importance.  The  responsibility  for  proper  jury 
service  rests  with  the  people.  No  citizen  can  consistently 
complain  of  criminal  law  enforcement  and  evade  jury 
duty.  Citizens  of  every  walk  and  condition  should  per- 
form service  as  jurors  when  called  and  render  verdicts 
in  accordance  with  fact  and  law  as  their  all-important 
share  in  criminal  justice. 

A  jury  is  not  chosen  by,  but  from  the  public,  and, 
from  the  very  nature  of  the  service,  there  is  no  direct 

*  From  the  Quarterly  Bulletin  of  the  Cleveland  Association  for  Criminal 
Justice.    September  30,   1923.    Page  9. 
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way  in  which  the  public  may  call  the  jury  to  account  for 
purely  ill-advised  or  sentimental  verdicts. 

The  trial  judge  cannot  usurp  the  function  of  the  jury. 
He  cannot  and  should  not  control  their  verdict.  He 
should  not  criticize  their  verdict  save  in  those  cases  where 
the  verdict  works  such  a  rank  miscarriage  of  justice  as  to 
shock  the  mind  and  conscience  of  the  judge.  His  censure 
at  such  times,  with  the  attendant  newspaper  publicity 
given  to  it,  seems  to  be  about  the  only  way  to  remedy 
the  evil. 

The  disgraceful  verdict  of  the  jury  which  found 
Whitfield  guilty  of  premeditated  and  fiendish  murder 
of  a  police  officer  of  Cleveland  and  at  the  same  time 
recommended  clemency  and  mercy  for  the  murderer, 
richly  deserved  the  rebuke  administered  by  Judge  Phil- 
lips, who  was  compelled  to  carry  their  verdict  into  effect, 
when  he  said  to  them: 

I  never  knew  a  more  conclusive  case.  .  .  .  This  is  dis- 
couraging to  those  in  charge  of  the  enforcement  of  law.  It  is 
discouraging  to  those  in  charge  of  the  administration  of  justice. 
It  is  discouraging  to  society.  But — worse  than  that — it  emboldens 
the  outlaw,  the  vicious,  the  murderer. 

and  to  Whitfield : 

Notwithstanding  the  disagreeableness  of  the  duty,  I  would,  as 
a  Trial  Judge,  have  felt  a  degree  of  satisfaction  in  imposing  the 
death  sentence  on  you,  for  in  my  entire  experience  I  know  of 
not  a  single  murderer  who  so  justly  deserved  it. 

Although  the  courts  have  only  been  in  session  for  one 
month  of  the  Fall  term  the  same  weaknesses  on  the  part 
of  juries  seem  to  be  manifesting  themselves.  Judge  Cull, 
of  the  Common  Pleas  Court,  mildly  but  justly,  criticized 
a  jury  when  he  learned  it  could  not  agree  upon  a  verdict 
because  it  feared  the  judge  might  inflict  too  severe 
penalty  upon  the  convicted. 

Judge  Newcomer,  presiding  in  the  Court  of  Common 
Pleas  at  the  trial  of  one  charged  with  pocketpicking, 
discharged  the   jurors    from   any    further   jury   service 
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when  they  returned  a  verdict  of  "Not  Guilty,"  saying  to 
them  when  he  did  so  : 

You  have  demonstrated  that  you  either  haven't  paid  enough 

attention  to  the  case  or  are  not  equipped  to  sit  as  jurors.  At  any 

rate,  you  have  shown  yourself  to  be  unqualified  so  you  needn't 
bother  to  come  back  any  more. 

Judge  D.  C.  Westenhaver  of  the  Federal  Court,  after 
a  jury  had  rendered  a  verdict  of  "Not  Guilty,"  in  a 
serious  case,  said  to  the  jury: 

The  court  wishes  to  thank  you  for  your  long  and  patient  work. 
No  one  has  any  right  to  question  your  verdict.  I  regret  to  say 
the  court  is  unable  to  approve  the  result  at  which  you  have 
arrived. 

Again,  while  the  public  may  be  greatly  interested  at 
the  time  in  an  important  criminal  trial,  its  outcome  and 
the  sentence  imposed,  apathy  on  its  part  too  fre- 
quently intervenes  thereafter  and  forgetfulness  supplants 
alertness. 


TRIAL  BY  JURY1 

Mr.  Crowe:  That  [Dr.  \V.  A.  White's  record  as  a  psychiatrist] 
is  objected  to  as  incompetent,  irrelevant,  and  immaterial.  The 
only  purpose  of  it  will  be  to  lay  a  foundation  for  him  to  testify 
as  an  expert  on  the  question  of  the  sanity  or  insanity  of  the 
defendants.  On  a  plea  of  guilty,  your  honor  has  no  right  to  go 
into  that  question.  As  soon  as  it  appears  in  the  trial  it  is  your 
honor's  duty  to  call  a  jury.  ...  I  insist  that  the  question  of 
sanity  or  insanity  is  a  matter  under  the  law  for  a  jury.  .  .  . 
From  the  moment  you  hear  evidence  on  insanity  everything  you 
do  becomes  of  no  effect  under  the  law,  and  this  becomes  a  mock 
trial. — Chicago   Tribune,  July  31,   1924. 

Consciously  or  unconsciously,  the  learned  attorney  for 
the  State,  if  he  had  exhausted  a  day  in  formal  argument 
and  exposition,  could  not  have  more  thoroughly  evinced 
the  utter  bankruptcy  of  his  scientific  knowledge  and  the 
totally  archaeological  nature  of  his  juristic  concepts  and 
orientation.    .    .    . 

1  By  Professor  Harry  Elmer  Barnes  in  the  American  Mercury.    3:403-10. 
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Walter  Bagehot  is  said  to  have  remarked  that  the 
chief  cure  for  admiration  for  the  English  House  of 
Lords  was  to  go  and  give  it  an  ocular  inspection.  It  is 
equally  true  that  in  most  cases  we  can  be  cured  of  our 
reverence  for  contemporary  social  institutions  by  casual 
investigation  of  their  history.  What  has  been  viewed 
hitherto  as  a  gigantic  example  of  divine  solicitude, 
condescension  and  revelation  appears  upon  research  to 
be  but  a  clumsy  and  awkward  product  of  centuries  of 
historic  evolution,  embodying,  like  the  great  rock  for- 
mations, a  vast  number  of  fossil  and  vestigial  remains, 
many  of  them  quite  as  anachronistic  today  as  the  theory 
of  the  four  humors  or  medieval  astrology.  Of  no  other 
institution  is  this  more  true  than  of  the  jury  as  an 
instrument  for  the  ascertainment  of  the  guilt  or  innocence 
of  men  accused  of  crime. 

I  have  not  space  here  for  a  thorough  review  of  the 
history  of  the  jury,  such  as  might  be  founded  upon  the 
illuminating  researches  of  Brunner,  Pollock,  Maitland, 
Thayer  and  Haskins,  but  I  may  point  out  briefly  the 
salient  facts  in  the  matter.  In  the  first  place,  more  than 
ninety-nine  per  cent  of  human  history  was  passed  with- 
out any  such  institution  as  the  jury  having  a  place  in 
criminal  procedure.  It  had,  indeed,  a  very  recent  origin. 
Even  the  highly  developed  Roman  jurisprudence  knew  it 
not.  Its  beginnings  in  late  medieval  times  in  Western 
Europe  were  due  as  much  to  accident  as  to  design.  Dur- 
ing the  greater  part  of  the  Middle  Ages  the  ordeal,  trial 
by  battle  and  compurgation  were  the  most  widely  used 
devices  for  ascertaining  the  guilt  of  the  accused.  But 
early  in  the  period  the  political,  rather  than  the  juristic, 
conditions  of  the  times  were  evolving  machinery  which, 
though  far  removed  in  its  origin  from  court  procedure, 
was  destined  ultimately  to  beget  the  modern  jury. 

Its  remote  origins  are  to  be  found  in  the  nature  of 
the  fiscus,  which  was  related  to  the  royal  revenue  juris- 
diction in  imperial  Rome.   This  power  was  carried  over 
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by  the  Franks,  to  whom  the  royal  lands  were  known 
as  fiscal  lands.  Among  the  more  important  administra- 
tive business  of  the  Frankish  Empire  was  the  inquiry 
into  royal  rights,  and  particularly  into  disputes  over 
royal  lands.  In  order  to  establish  his  rights  the  king 
would  frequently  direct  an  inquisitio,  or  inquiry  into  the 
actual  state  of  affairs.  The  matter  was  usually  settled 
after  conversations  and  adjustments  between  the  royal 
representatives  and  private  citizens.  In  due  time  the 
inquisitio  was  extended  still  further.  The  king's  repre- 
sentatives would  summon  a  group  of  leading  citizens  and 
extract  from  them  an  opinion  or  statement  as  to  the 
taxable  wealth  of  their  community,  the  state  of  the  public 
order,  and  the  prevalence  of  offenses  against  the  king  and 
his  laws.  This  group  of  citizens  or  neighbors  was  known 
as  a  jurata  and  its  reports  to  the  king  or  his  representa- 
tives was  known  as  a  veredictum.  Here  we  have  in 
embryo  both  the  terminology  and  the  procedure  of  the 
modern  jury. 

This  first  stage  of  its  development,  as  primarily  an 
administrative  rather  than  a  juristic  instrument,  was 
most  perfectly  realized  by  the  Normans,  who  took  the 
practice  to  England  in  1066.  There  the  royal  inquisition 
soon  came  to  be  known  as  an  assize.  Exactly  a  century 
after  the  landing  of  William  the  Conqueror,  namely,  at 
the  famous  Assize  of  Clarendon  in  1166,  the  grand  jury 
took'  definite  form.  A  varying  number  of  country  gentle- 
men and  burghers  were  summoned  before  the  royal  rep- 
resentatives and  compelled  to  tell  whether  they  knew 
of  anyone  accused  of  crime  in  the  neighborhood.  At 
least  twelve  of  those  summoned  had  to  agree  as  to  the 
accuracy  of  the  report  in  order  to  secure  royal  action. 
That  so  large  a  number  was  summoned  was  due  to  the 
fact  that  in  the  case  of  powerful  violators  of  the  king's 
peace  a  single  individual  feared  to  make  accusation.  This 
jury  of  accusation,  which  appeared  shortly  after  the 
middle  of   the  Twelfth   Century,   was,   of   course,   the 
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grand  jury  rather  than  the  trial  or  petit  jury  of  today. 
Those  accused  of  crime  by  it  were  commonly  subjected 
to  the  ordeal  or  duel  in  order  to  ascertain  their  guilt, 
though  as  early  as  1160,  in  certain  civil  cases,  Henry  II 
is  said  to  have  allowed  the  accused  to  decline  trial  by 
battle  and  resort  to  a  crude  form  of  jury  trial.  The 
development  of  the  trial  jury,  as  we  know  it,  however, 
was  delayed  for  half  a  century  or  more. 

The  thing  which  did  more  than  anything  else  to  estab- 
lish it  was  Innocent  Ill's  condemnation  of  the  ordeal  in 
1215.  This  strong  pronouncement  of  the  Church  against 
the  prevalent  method  of  ascertaining  guilt  led  to  the 
gradual  substitution  of  the  jury  trial,  which  made  its 
appearance  in  England  by  the  close  of  the  first  quarter 
of  the  Thirteenth  Century.  At  first,  it  was  rather  common 
for  the  grand  jury  to  act  also  as  a  trial  jury,  but  in  due 
time  the  two  bodies  came  to  be  definitely  separated  in 
composition  and  function.  For  a  century  or  so  a  person 
who  preferred  to  do  so  might  decline  a  jury  trial  and 
resort  to  trial  by  battle  or  accept  torture.  The  incentive 
in  these  cases  was  the  fact  that  conviction  by  a  jury  led 
to  the  seizure  of  the  property  of  the  accused  and  the 
possible  destitution  of  his  relatives.  Trial  by  battle  was 
gradually  outlawed,  but  torture  remained  legal  to  the 
close  of  the  Eighteenth  Century.  In  the  early  juries  there 
had  been  no  definite  uniformity  as  to  numbers,  with  the 
exception  that  usually  twelve  of  those  chosen  were  com- 
pelled to  agree  before  a  decision  could  be  made,  but  in 
the  course  of  time  the  English  jury  came  to  consist 
definitely  of  twelve  "good  men  and  true."  The  choice 
of  the  number  twelve  unquestionably  was  based  upon 
scriptural  precedent,  and  the  primordial  jury  was  clearly 
related  to  the  earlier  device  of  compurgation,  by  which, 
in  the  absence  of  direct  evidence,  twelve  friends  of  the 
accused  could  swear  to  their  belief  in  his  innocence.  The 
Holy  Spirit  was  assumed  to  hover  in  close  proximity 
to  the  compurgators,  and  when  the  jury  developed  it  was 
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believed  that  It  watched  with  equal  solicitude  over  the 
decisions  of  jurymen.  The  Holy  Ghost  was  supposed  to 
be  particularly  favorable  to  the  number  twelve  because 
of  the  fact  that  there  had  been  twelve  tribes  of  Israel  and 
Twelve  Apostles.  It  is  probably  only  an  accident  that 
the  sacred  Hebrew  number  seven  was  not  chosen  instead 
of  twelve.  A  definite  deterrent  advantage  might  certainly 
have  arisen  had  the  choice  fallen  on  the  number  thirteen ! 

At  the  outset,  the  trial  jury  performed  the  functions 
of  the  present  jury  plus  that  of  the  witnesses.  The  jury- 
men were  usually  men  who  had  a  knowledge  of  the  facts 
in  question  and  they  based  their  verdict  upon  their  own 
information  or  judgment.  By  the  opening  of  the  Fif- 
teenth Century  in  England,  however,  the  jury  was  grad- 
ually transformed  into  a  body  which  founded  its  decisions 
mainly  upon  evidence  supplied  by  witnesses.  For  a  con- 
siderable period  the  only  witnesses  summoned  were  those 
for  the  prosecution,  and  the  defendant  was  at  a  distinct 
disadvantage.  Gradually,  however,  he  was  given  the 
right,  under  progressively  lessened  handicaps,  to  call 
upon  witnesses  to  testify  in  his  behalf.  Along  with  this 
went  the  development  of  rules  of  evidence,  and  of  the 
right  to  challenge  jurymen,  and  improved  methods  of 
impanelling  the  jury.  The  rules  of  evidence  and  the 
courtroom  procedures  which  prevail  today  are  a  curious 
mosaic,  embodying  elements  which  originated  as  early 
as  the' Fourteenth  Century  in  juxtaposition  to  such  highly 
novel  devices  as  the  summoning  of  trained  psychiatrists 
to  aid  judges  and  juries  in  their  decisions.  The  modern 
rules  of  evidence,  and  procedure,  in  other  words,  present 
a  recapitulation  of  the  entire  history  of  trial  by  jury. 

It  should  be  quite  evident  from  even  this  brief  and 
casual  sketch  that  the  jury  is  far  from  the  divinely 
created  and  sanctioned  bulwark  of  human  liberty  which 
right-thinking  men  now  suppose  it  to  be.  It  took  its 
origin  in  a  non-juridical  field  and  was  clumsily  adapted 
to  its  present  purpose  simply  because  nothing  better  was 
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at  hand.  Far  from  being  a  rampart  of  human  freedom 
or  a  safeguard  of  democracy,  it  was  in  its  origin  one  of 
the  most  potent  and  highly  prized  instruments  of  royal 
absolution  and  monarchical  oppression.  Compared  to 
other  institutions  of  the  time,  trial  by  jury  probably  made 
a  fairly  respectable  showing  in  the  Sixteenth  Century, 
when  there  were  relatively  few  highly  trained  lawyers, 
and  the  men  summoned  for  jury  service  represented  the 
intelligent  and  cultured  upper  class.  But  the  progress  of 
medical  knowledge,  sociology  and  jurisprudence  since 
that  time  has  made  it  as  preposterous  and  out  of  date 
as  the  sun  dial  of  James  I  or  the  coach  of  Charles  II. 
Moreover,  the  average  jury  is  today  chosen  from  an 
altogether  less  intelligent  class  than  that  which  furnished 
jurymen  in  the   Sixteenth  Century. 

II 

The  complete  futility  and  inadequacy  of  the  trial  by 
jury  can  be  best  indicated  by  a  brief  analysis  of  the  actual 
procedure  from  the  impanelling  of  the  jury  to  the  render- 
ing of  the  verdict.  The  selection  of  the  panel  is  deter- 
mined by  lot,  the  names  of  a  definite  number  of  citizens 
being  drawn  at  random  from  a  collection  of  slips  or  cards 
bearing  the  names  of  all  the  qualified  citizens  of  the 
county.  At  best,  any  such  panel  can  only  at  rare  intervals 
include  a  better  than  average  group  of  citizens.  It  cannot 
be  limited  to  those  possessing  unusual  intelligence  or 
special  knowledge  of  criminal  matters.  In  the  usual  case, 
the  panel  is  made  up  of  an  average  collection  of  farmers, 
shoemakers,  barbers,  plumbers,  hodcarriers,  and.  day 
laborers,  with  a  few  professional  or  business  men  sprin- 
kled among  them.  In  many  cases,  of  course,  the  theory 
of  a  choice  by  lot  has  become  a  legal  fiction,  and  accom- 
modating commissioners  of  juries  are  willing  for  a  rea- 
sonable consideration,  to  draw  the  names  of  the  men 
desired  by  district  attorneys  or  lawyers  for  the  defense. 
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Such  selected  panels  are  by  no  means  rare,  and  when  one 
of  them  supplies  a  jury  the  outcome  of  the  trial  is  assured 
before  a  single  witness  has  been  summoned.  Even  when 
a  panel  is  honestly  selected  it  fulfils  exactly  the  demo- 
cratic doctrine  that  special  training  is  in  no  way  essential 
to  competence  in  the  handling  of  public  affairs.  It  is 
drawn  from  precisely  the  classes  from  which  a  mob  might 
be  raised  by  the  Ku  Klux  Klan. 

In  the  choice  of  the  actual  jury  from  the  panel  we 
observe  the  operation  of  a  process  that  may  be  called 
counter-selection.  The  obviously  more  intelligent  and 
abler  members,  drawn  from  the  business  and  professional 
classes,  are  for  the  most  part  automatically  excused 
from  service,  leaving  only  the  farmers,  cobblers,  barbers, 
clerks,  hodcarriers  and  day  laborers.  These  men  are 
questioned  forthwith  as  to  whether  they  have  read  about 
or  formed  any  opinion  concerning  the  case.  Those  who 
answer  in  the  affirmative  are  likewise  automatically  dis- 
qualified. It  is  quite  apparent  that  in  regard  to  any 
significant  case  any  honest  man  possessing  a  modicum 
of  literacy  is  compelled  to  give  an  affirmative  answer  to 
this  interrogation.  Hence,  the  actual  choice  of  jurymen 
is  limited  to  the  illiterates  and  the  liars. 

Naturally,  the  attorneys  on  the  two  sides  desire  to 
obtain  a  jury  which  will  be  a  priori  as  favorable  as  pos- 
sible to  their  sides.  Therefore,  they  challenge  all  jurymen 
who,  because  of  party  affiliation,  religious  belief,  class 
membership  or  nationality  may  possibly  be  against  them. 
If  the  defendant  is  a  prominent  Democrat,  the  district 
attorney  will  naturally  desire  a  Republican  jury,  and  a 
Catholic  defendant  suggests  immediately  the  desirability 
of  having  a  heavy  representation  of  Methodists  and 
Baptists.  If  a  so-called  Red  is  on  trial  the  district  attor- 
ney endeavors  to  get  a  jury  of  bank-clerks  and  stock- 
brokers, while  the  counsel  for  the  defense  labors  to  secure 
veniremen  who  admire  W.  Z.  Foster.  The  liberal  legal 
arrangements    for   challenging   without   cause,    and   the 
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practically  unlimited  right  of  challenging  for  cause,  make 
this  manoeuvring  easy.  Only  an  exactly  equal  balancing 
of  knowledge  and  wits  on  the  part  of  the  approving  bar- 
risters can  prevent  it.  The  jury  chosen  is  thus  often 
either  "fixed,"  "hand-picked"  or  composed  of  the  most 
colorless  and  feeble-minded  of  the  illiterates  and  liars. 

This  jury,  after  a  few  days  of  bewilderment  in  the 
new  and  strange  atmosphere,  settles  down  into  a  state 
of  mental  paralysis  which  makes  it  practically  impossible 
for  the  majority  of  its  members  to  concentrate  intelli- 
gently and  alertly  upon  the  testimony  and  the  rulings 
of  the  court.  At  best,  it  is  in  a  state  of  distraction  and 
absent-mindedness.  The  farmer  wonders  whether  his 
hens  are  being  fed  or  his  horses  properly  bedded  down, 
and  the  drummer  bemoans  his  lost  sales.  Awakened 
from  time  to  time  from  this  stupor  and  these  fantasies 
by  the  unusual  beauty,  volubility,  resonance  or  obscenity 
of  the  witnesses  and  testimony,  the  jurymen  suddenly 
pounce  upon  some  more  or  less  irrelevant  bit  of  testimony 
and  forget  or  overlook  the  most  significant  facts  divulged 
by  the  witnesses.  Thus  we  have,  in  a  typical  jury  trial, 
the  testimony  of  the  witnesses  and  the  rulings  of  the 
judge  presented  to  a  group  of  colorless  men  drawn  from 
the  least  intelligent  elements  in  the  population  at  a  time 
when  they  have  lapsed  into  a  mental  state  which  prac- 
tically paralyzes  the  operation  of  their  normally  feeble 
intellects. 

The  situation  as  regards  the  testimony  itself  is  scarcely 
more  satisfactory.  Psychologists,  following  the  pioneer 
work  of  Miinsterberg,  have  proved  time  and  again  that 
the  most  honest  and  intelligent  eye-witnesses,  having 
observed  an  act  in  question  leisurely  and  directly,  are 
unable  to  testify  about  it  with  any  degree  of  exactitude 
or  unanimity.  The  testimony  normally  produced  in  a 
courtroom  is  incomparably  inferior  to  that  brought  forth 
in  carefully  controlled  psychological  tests.  There  is 
usually  a  paucity  of  eye-witnesses,  and  those  that  actually 
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exist  are  rarely  persons  of  intelligence.  Quite  as  likely 
as  not  they  are  among  the  "undesirable  citizens"  of  the 
place,  who  would  not  be  believed  under  oath  if  they 
were  disgorging  from  any  other  vantage  point  than  the 
witness-chair.  But  even  these  inferior  persons  with  their 
inadequate  information  are  rarely  allowed  to  testify  in  a 
straightforward  fashion.  The  technical  rules  of  evidence 
often  prevent  their  being  permitted  to  tell  the  most  per- 
tinent things  they  know.  On  the  other  hand,  counsel 
may  seduce  them  into  making  all  sorts  of  vague  insinua- 
tions about  things  of  which  they  know  practically  nothing. 
But  even  this  is  not  the  worst  of  it.  As  everyone  who 
is  not  absolutely  innocent  of  court  procedure  knows,  wit- 
nesses are  usually  as  carefully  coached  by  counsel  as  prize 
speakers  in  a  rhetorical  contest.  Very  frequently  the 
"best"  type  of  witness  is  one  who  knows  absolutely  noth- 
ing about  the  case  and  so  may  be  coached  from  the  begin- 
ning to  tell  a  coherent  story.  Convictions  or  confessions 
of  perjury  in  all  sorts  of  cases,  from  the  celebrated 
Mooney  case  to  the  recent  case  of  Sacco  and  Vanzetti 
have  demonstrated  the  frequency  of  this  building  up  of 
"impressive"  testimony  by  counsel  and  witness  without 
the  slightest  factual  basis.  It  is  one  of  the  marvels  and  in- 
justices of  our  criminal  procedure  that  in  the  case  of  a 
conviction  of  perjury  the  witness  alone,  instead  of  the 
witness  and  counsel  together,  is  compelled  to  suffer  the 
penalty  of  the  law.  But  even  if  we  had  the  most  accurate 
testimony  by  witnesses  of  the  highest  intelligence  and  un- 
disputed veracity,  its  value  and  significance  would  be 
practically  lost  upon  the  illiterate,  inattentive  and  dis- 
:racted  jury.  Hence,  the  outcome  is  essentially  this :  a 
body  of  individuals  of  average  or  less  than  average  ability 
who  could  not  tell  the  truth  if  they  wanted  to,  who 
usually  have  little  of  the  truth  to  tell,  who  are  not  allowed 
to  tell  even  all  of  that,  and  who  are  frequently  instructed 
to  fabricate  voluminously  and  unblushingly,  present  this 
largely  worthless,  wholly  worthless,  or  worse  than  worth- 
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less  information  to  twelve  men  who  are  for  the  most  part 
unconscious  of  what  is  being  divulged  to  them,  and  would 
be  incapable  of  an  intelligent  interpretation  of  the  infor- 
mation if  they  heard  it. 

In  case  there  is  intelligent,  pertinent  and  damaging 
testimony  and  a  few  competent  and  alert  jurymen  have 
slipped  by  the  lawyers  during  the  period  of  challenging 
the  jury,  an  attempt  is  made  by  the  lawyer  whose  side 
seems  likely  to  lose  by  this  testimony  to  obscure  its  signifi- 
cance and  divert  the  attention  of  the  jurymen  from  it. 
Every  form  of  inflammatory  oratorical  appeal  is  permitted 
by  the  rules  and  every  type  of  effort  to  stir  the  prejudices 
of  the  jurymen.  The  jury  may  even  be  covertly  threat- 
ened with  mob  reprisal  if  it  does  not  render  a  certain 
type  of  verdict.  Particularly  in  closing  appeals  is  this 
rhetorical  gaudiness  utilized.  If  the  evidence  is  strongly 
unfavorable  to  one  party,  the  lawyer  representing  it  is 
likely  to  ignore  the  testimony  altogether  and  to  appeal 
solely  to  the  emotions  of  the  jury.  And  it  need  not  be 
said  that  to  the  average  jury  an  emotional  appeal  is  far 
more  potent  than  a  factual  demonstration.  Perhaps  the 
most  instructive  thing  about  the  modern  jury  trial  is  that 
neither  the  district  attorney  nor  the  counsel  for  the  de- 
fense is  vitally  interested  in  the  hard  facts.  The  district 
attorney  commonly  desires  to  convict  whether  the  defend- 
ant is  innocent  or  not,  and  the  counsel  for  the  defense 
desires  an  acquittal  whether  his  client  is  guilty  or  not. 
Moreover,  it  is  the  jury  which  invites  the  lavish  use  of 
money  in  hiring  expensive  counsel  to  obscure  facts  and 
create  fiction — that  transition  which  Hobhouse  describes 
as  the  substitution  of  battle  by  purse  for  the  ancient  battle 
by  person.  Before  a  group  of  trained  experts  the  vapor- 
ings  of  high-priced  counsel  would  have  about  as  much 
standing  as  the  pulpit  gymnastics  of  Billy  Sunday. 

The  technical  rulings  of  law  are  as  ineffective  before 
the  jury  as  is  the  testimony.  The  average  juryman  is 
abjectly  ignorant  of  even  the  most  elementary  law,  and 
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almost  invariably  misses  the  significance  of  the  judge's 
interpretations  of  it.  Even  in  those  cases  where  the 
rulings  are  simple,  explicit  and  direct,  the  jury  often 
brazenly  and  defiantly  ignores  them.  A  writer  cites  an 
interesting  case  where  a  judge  instructed  the  jury  to  bring 
in  a  verdict  in  a  certain  manner  unless  they  felt  that 
they  knew  more  about  the  law  than  he  did.  Astonished 
when  they  disregarded  his  advice,  he  reminded  them  of 
his  charge.  Whereupon  the  foreman  responded :  "Well, 
jedge,  I  reckon  we  considered  that  point,  too."  Especially 
futile  are  the  rulings  with  respect  to  the  rejection  of 
evidence  that  has  been  actually  presented.  If  a  juryman 
has  been  impressed  with  testimony,  in  not  one  case  out 
of  ten  will  he  be  influenced  by  a  subsequent  ruling  of  the 
judge  that  it  is  irrelevant  and  must  be  excluded  from 
consideration. 

The  burlesque  upon  science  and  justice  which  trial  by 
jury  thus  presents  is  carried  from  the  court- room  to  the 
room  where  the  jury  deliberates.  Here  it  is  free  to,  and 
frequently  does,  ignore  absolutely  all  the  instructions  of 
the  judge  and  all  the  testimony  presented,  and  comes  to 
its  decision  upon  the  basis  of  the  prejudices  of  the  mem- 
bers. In  a  recent  notorious  murder  trial  in  New  Jersey 
the  jury  frankly  disregarded  all  the  testimony,  knelt  in 
prayer,  and  then  found  a  unanimous  verdict  for  the  de- 
fendant. This  case  was  unique  only  in  regard  to  the 
frankness  of  the  jury's  confession  of  the  method  it  pur- 
sued and  the  publicity  which  that  confession  received  in 
the  press.  Even  in  cases  where  a  jury  is  reasonably  alert 
in  following  the  testimony,  the  desirable  results  of  such 
an  unusual  phenomenon  are  likely  to  be  destroyed  by  the 
presence  upon  the  panel  of  a  powerful  and  impressive 
personality  or  a  stubborn  moron.  There  are  innumerable 
cases  of  a  miscarriage  of  justice  due  to  the  conversion  of 
the  jury  to  the  point  of  view  of  a  prejudiced  but  convinc- 
ing orator  or  to  the  presence  of  a  juror  who  through  bias, 
bribery  or  stupidity  has  held  out  against  the  judgment  of 
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his  eleven  colleagues.  And  even  the  most  elementary 
psychology  makes  it  clear  that  though  we  had  twelve 
able  men  on  the  jury  they  could  rarely  come  to  a  concise, 
definite  and  well  reasoned  agreement  upon  the  basis  of  a 
study  of  the  same  body  of  facts. 

We  have  thus  the  spectacle  of  a  "fixed"  or  "selected" 
jury,  or  one  of  colorless  liars  and  illiterates  deciding  the 
matter  of  the  corporeal  existence,  public  reputation,  prop- 
erty rights  or  personal  freedom  of  a  fellow-man  upon 
the  basis  of  prayer,  lottery,  rhetoric,  acrimonious  debate 
or  intimidation,  in  ignorance  or  defiance  of  legal  rulings 
which  they  do  not  understand  and  of  testimony,  perhaps 
dishonest,  which  they  have  only  imperfectly  followed, 
and  from  an  intelligent  comprehension  of  which  they  have 
been  diverted  by  the  fervid  emotional  appeals  of  counsel. 
If  one  were  to  protest  against  the  accuracy  of  this  picture 
by  the  counter-allegation  that  most  verdicts  are  neverthe- 
less sound  and  that  such  a  result  could  scarcely  be  ex- 
pected from  so  grotesque  a  procedure  as  I  have  described 
the  first  answer  suggested  would  be  the  query  as  to  how 
one  knows  a  particular  verdict  is  a  correct  one.  The 
majority  of  our  convicted  murderers  go  to  the  chair 
bawling  protestations  of  innocence,  while  many  obviously 
guilty  ones  are  freed.  There  being  under  our  system  an 
opportunity  only  for  a  verdict  of  guilty  or  not  guilty,  by 
the  mathematical  laws  of  chance  verdicts  should  be  right 
in  fifty  per  cent  of  all  cases,  taking  a  sufficiently  large 
number  of  cases  and  extending  them  over  an  adequate 
period  of  time.  Surely  there  is  no  person  of  reasonable 
Iq,  sanity  and  literacy  who  would  contend  that  more 
than  half  of  our  jury  verdicts  are  accurate,  or  that  the 
majority  of  those  which  are  sound  are  such  for  any  other 
reason  than  pure  chance.  An  equally  satisfactory  result 
might  be  obtained  far  less  expensively  and  in  a  more 
expeditious  and  dignified  manner  by  resort  to  dice  or  the 
roulette  wheel.  I  should  be  quite  willing  to  defend  the 
thesis  that,  in  so  far  as  certainty  and  accuracy  are  con- 
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cerned,  the  modern  jury  trial  is  not  a  whit  superior  to 
the  ordeal  or  trial  by  battle. 

Ill 

The  amusing  but  tragic  travesty  which  almost  invar- 
iably accompanies  a  jury  trial  is  due,  chiefly,  of  course, 
to  our  democratic  hallucination  as  to  the  intellectual 
acumen,  information,  and  judgment  of  the  average  speci- 
men of  Homo  sapiens,  and  to  our  entirely  wrong-headed 
and  antiquated  concepts  in  regard  to  society's  proper 
attitude  toward  the  criminal.  Hitherto,  our  criminal  jus- 
tice has  been  concerned  almost  entirely  with  the  crime 
and  its  commission  and  not  with  the  criminal  and  his 
personality.  Modern  criminal  science  repudiates  this  mode 
of  approach.  It  is  the  criminal  and  not  the  crime  which 
must  be  primarily  considered,  whether  we  emphasize  the 
reformation  of  the  criminal  or  the  protection  of  society. 
The  nature  of  the  criminal  personality  is  the  point  of 
attack  for  the  rational  criminologist,  and  there  is  no 
greater  scientific  fallacy  extant  today  than  that  which  was 
urged  so  tenaciously  by  Mr.  Crowe  and  his  associates  in 
the  recent  Chicago  trial,  namely,  that  the  penalty  should 
be  made  to  fit  the  crime.  Only  in  a  very  limited  degree  is 
the  crime  any  real  criterion  of  the  potential  danger  of  the 
criminal  to  society  or  of  the  possibility  of  his  reformation. 
The  California  Bluebeard,  J.  P.  Watson,  who  was  dis- 
covered some  four  years  ago  to  have  killed  at  least  nine 
wives,  was  potentially  less  dangerous  to  society  than  a 
low-grade  feeble-minded  boy  whose  chief  offense  to  date 
has  been  the  pilfering  of  marbles  and  candy.  Mr.  Watson, 
under  proper  therapeutic  treatment,  could  probably  have 
been  cured  of  his  compulsion  neurosis  in  a  couple  of  years 
and  restored  as  a  safe  member  of  society,  but  every  crim- 
inally inclined  imbecile  is  an  incurable  potential  murderer 
as  long  as  he  lives,  even  though  he  may  never  commit  any 
crime  during  his  entire  career. 
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Accepting,  then,  as  basic  the  notion  that  we  should 
deal  with  the  personality  of  the  criminal  and  not  with  his 
alleged  act,  it  immediately  becomes  apparent  that  crim- 
inology is  a  highly  complex  technical  subject.  To  be  suc- 
cessfully pursued  it  requires  the  collaboration  of  biolo- 
gists, psychologists,  psychiatrists  and  social  workers.  Ob- 
viously, its  problems  are  not  to  be  entrusted  to  lawyers  or 
to  the  sort  of  men  who  serve  on  juries.  The  jury-room  is 
no  more  a  place  for  the  functioning  of  the  common  man 
than  the  operating-room  of  a  hospital,  the  designing-room 
of  the  American  Bridge  Company  or  the  research  labora- 
tory of  the  General  Electrical  Company.  Least  of  all  can 
we  rationally  entrust  the  decision  in  a  case  of  alleged 
insanity  to  the  average  man.  Imagine,  for  example,  a 
group  of  plumbers,  barbers  and  the  like  being  assembled 
before  a  class  of  medical  students  to  diagnose  a  case  of 
inflammation  of  the  pancreas,  or  gallstones,  or  tumor  of 
the  uterus.  Such  a  grotesque  absurdity  would  be  exactly 
comparable  to  the  burlesque  of  calling  a  jury  to  decide 
upon  the  insanity  of  a  defendant  in  a  criminal  case  were 
it  not  that  the  determination  of  insanity  is  often  a  much 
more  difficult  and  subtle  task  than  the  diagnosis  of  a 
physical  disease.  If  Mr.  Crowe  desired  to  have  himself 
laughed  out  of  the  society  of  rational  men,  he  could  have 
furnished  no  better  ground  than  his  plea  for  a  jury  to 
determine  the  mental  state  of  Loeb  and  Leopold. 

Modern  criminal  science,  indeed,  makes  it  clear  that  a 
lawyer  is  a  wholly  improper  person  to  have  any  dealings 
whatever  with  criminals.  He  is  as  much  out  of  place  in 
the  criminal  court-room  as  he  would  be  in  the  hospital 
or  the  chemical  laboratory.  Of  course,  we  shall  probably 
need  legal  forms  and  prescriptions  for  the  conduct  of  the 
new  criminology,  in  the  same  way  that  we  now  have  legal 
regulation  of  medical  practice  and  hospital  organization, 
but  the  lawyer  is  not  today  thought  to  have  any  proper 
function  in  the  bacteriological  institute,  the  psychiatric 
clinic  or  the  observation  ward  of  a  hospital.  We  can,  per- 
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haps,  tolerate  the  presence  of  a  judge,  but  we  can  safely 
assume  that  all  the  legal  guidance  necessary  may  be  sup- 
plied by  this  judge  without  the  assistance  of  prosecuting 
attorneys  or  lawyers  for  the  defense.  The  legal  profes- 
sion, of  course,  will  not  welcome  any  proposal,  however 
scientific  and  logical,  which  will  forthwith  remove  a  con- 
siderable portion  of  its  professional  income.  But  this  ob- 
stacle, in  due  time,  will  be  worn  down,  as  it  has  been  in 
the  past  in  connection  with  the  progress  of  scientific 
knowledge  in  other  fields.  We  have  taken  the  practice  of 
medicine  from  shamans  and  surgery  from  barbers,  and  in 
time  we  shall  take  criminology  from  the  legal  profession. 
No  unprejudiced  and  informed  person  can  deny  the  need 
for  this  reform,  for  it  is  probably  true  that  the  average 
contemporary  barber  is  better  equipped  to  perform  a 
major  surgical  operation  than  the  average  lawyer  is  to 
deal  scientifically  and  efficiently  with  criminals. 

The  new  criminology  will  delegate  the  study  and  treat- 
ment of  the  criminal  to  a  permanent  group  of  experts 
under  the  leadership  of  trained  and  enlightened  psychia- 
trists. Such  a  group  will  not  be  concerned  primarily  with 
the  mere  legal  guilt  of  the  person  accused.  Guilt  of  crim- 
inal action  will  be  regarded  only  as  a  symptom  of  initial 
significance.  Accusation  and  guilt  will  be  viewed  chiefly 
as  means  of  bringing  a  criminal  personality  into  the  cus- 
tody of  scientists.  The  important  question  will  be  the 
menace1  of  the  individual  to  society  and  the  possibility  of 
so  treating  him  as  to  eliminate  that  menace.  If  it  is  found 
that  his  personality  is  such  as  to  make  it  permanent  and 
serious,  he  will  be  segregated  for  life,  whether  he  has 
committed  a  multiple  murder  or  stolen  a  bag  of  peanuts. 
On  the  other  hand,  many  a  person  who  has  committed  a 
murder  will  be  committed  to  a  sanitarium  for  treatment 
with  the  expectancy  of  his  ultimate  release  to  a  life  of 
freedom  if  his  motivating  compulsive  disorder  is  of  the 
type  which  promises  recovery  under  treatment. 

Those  who  allege  that  the  new  criminology  will  not 
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offer  social  protection  argue  badly  and  in  a  circle.  Surely 
no  person  would  contend  that  our  present  criminal  juris- 
prudence in  the  United  States  offers  adequate  protection 
against,  say,  crimes  of  violence.  A  careful  statistical 
study  by  the  Metropolitan  Life  Insurance  Company  has 
recently  shown  that  there  is  only  one  execution  to  every 
one  hundred  and  forty-six  homicides  in  this  country  and 
that  our  homicide  rate  is  seventeen  times  as  high  as  that 
of  England.  The  new  criminology  will  prescribe  a  technic 
and  procedure  which  will  be  much  more  effective  than 
even  the  English  procedure.  For  the  first  time  in  the  his- 
tory of  criminal  jurisprudence  there  will  be  a  group  of 
individuals  actually  interested  in  the  real  facts  about  crime 
and  capable  of  making  use  of  them  in  an  intelligent  man- 
ner. It  will  no  longer  be  a  matter  of  gubernatorial  ambi- 
tions on  the  part  of  the  district  attorney  or  fees  and 
reputation  for  the  counsel  for  the  defense.  The  new 
system  will  go  beyond  Chief  Vollmer  in  urging  improve- 
ments in  our  police,  so  as  to  make  the  discovery  of  crime 
and  the  subsequent  retribution  swift  and  sure.  It  will 
advocate  devices  to  discover  in  advance  of  criminal  action 
the  existence  of  personalities  likely  to  become  menaces  to 
society.  In  the  case  of  a  young  person  suffering  from 
incipient  dementia-prsecox  we  do  not  insist  upon  waiting 
until  he  has  assassinated  his  grandmother  before  we  com- 
mit him  to  an  institution.  Likewise,  it  is  not  invariably 
necessary  to  wait  until  a  potential  murderer  has  com- 
mitted his  crime  before  he  is  detected  and  segregated. 
Many  will  allege  that  it  will  be  very  difficult  to  discover 
such  potential  criminals  in  advance,  but  it  may  be  retorted 
that  it  is  equally  difficult  to  discover  persons  who  are 
spreading  contagious  diseases.  Yet  it  is  only  as  we  suc- 
ceed in  this  last  that  we  are  capable  of  giving  any  reality 
and  value  to  preventive  medicine.  In  all  probability,  ar- 
rest by  ever  more  scientifically  trained  police  will  remain 
a  major  method  of  bringing  the  criminal  to  the  attention 
of  psychiatrists,  but  a  greater  and  greater  percentage  of 
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anticipations  will  be  realized  through  mental  hygiene 
clinics,  compulsory  mental  testing,  and  the  extension  of 
psychiatry  into  the  work  of  the  public-schools. 

Even  more,  the  scientific  criminology  will  emphasize 
the  necessity  of  sterilizing  and  segregating  that  class 
which  produces  most  of  our  potential  criminals,  namely, 
the  feeble-minded.  There  will  be  no  more  time  sentences  ; 
the  period  of  segregation  will  depend  entirely  upon  the 
progress  made  toward  the  cure  of  the  disorder  which 
motivates  and  precipitates  criminal  conduct.  The  same 
criteria  will  guide  our  procedure  that  governs  it  today 
with  respect  to  the  release  of  patients  from  hospitals  for 
the  insane. 

FIRST  AID  FOR  TRIAL  BY  JURY  x 

I  nominate,  for  the  Ignoble  Prize,  Trial  by  Jury.  More  than 
forty  years  ago  I  heard  that  distinguished  jurist,  Edward  J. 
Phelps,  say  in  a  public  lecture,  "Trial  by  jury  is  a  good  thing 
which  has  outlived  its  usefulness."  Today  it  looks  like  a  bad 
thing  which  continues  to  demonstrate  its  uselessness. — William 
Lyon  Phelps,   in  Scribner's  Magazine   for  April,   192S.2 

1.  When  a  superficial  view,  with  such  subversive  and 
legicidal  import,  is  responsibly  and  printedly  expressed, 
on  a  matter  of  civic  interest,  by  a  gentleman  of  such  ex- 
tensive erudition  and  such  (ordinarily)  even  judgment 
and  exquisitely-balanced  temperament  as  the  genial  Mr. 
Phelps,  it  is  certain  that  one  of  two  things  has  happened : 

(a)  Either:  Mr.  Phelps  himself  (like  many  another 
good  citizen)  has  just  stubbed  his  personal  toe  on  Jury 
Trial  (perhaps  he  had  to  sit  overnight  in  a  foul  New 
Haven  juryroom,  as  a  board  member  of  a  smelly,  back- 
alley-slander-case  jury  whence  all  (the  gentlemen)  but 
him  had  fled ;  or  perhaps  even,  as  a  plaintiff  in  a  motor 

1  By  John  H.  Wigmore,  in  the  Illinois  Law  Review;  reprinted  from  the 
Journal  of  the  American  Judicature  Society.    December,  1925.    Vol.  9.  No.  4. 

1  Recently  the  Traffic  Club  of  Chicago  heard  an  impassioned  address  on 
criminal  justice  by  the  Rev.  Charles  F.  Aked,  of  Los  Angeles.  The  speaker 
offered  as  his  first  remedy:     "Have  done  with  the  idiotic  jury  system." 


222  CRIMINAL  JUSTICE 

collision  he  had  been  stalled  by  an  obviously  irrational 
verdict) ; 

(b)  Or:  In  a  purely  rational  and  impersonal  spirit,  he 
is  voicing  precisely  the  educated  public's  conviction,  with 
that  unerring  instinct  which  makes  him  today  the  admired 
Literary  Precentor  of  America's  best  educated  element  in 
public  opinion. 

We  promptly  reject  the  former  hypothesis,  as  "a 
priori"  maximally  improbable  and  also  as  totally  unevi- 
denced.    We  accept  the  latter  as  the  obvious  one. 

And  the  question  arises :  What  is  the  American  Bar 
going  to  do  about  it? 

2.  We  think  that  the  time  has  come  for  the  American 
Bar  to  awake  to  the  situation  and  take  it  seriously. 

3.  Let  us  admit  at  the  outset  our  own  creed :  Trial  by 
Jury  must  and  shall  be  preserved!  Amidst  the  throng  of 
crude  sacrilegisms  and  demi-semi-cerebrated  iconoclasms 
that  assail  us  nowadays  in  the  legal  sanctuary,  from  even 
the  most  reputable  and  plausible  quarters,  none  is  more 
short-sighted,  none  more  dangerous,  than  the  proposal  to 
abolish  Trial  by  Jury. 

4.  Of  course,  Jury  Trial,  as  is,  works  badly.  Of 
course,  Jury  Trial  as  now  managed,  is  inefficient.  Of 
course,  it  exudes  an  aroma  of  repellence  to  the  citizen,  of 
shame  to  the  legal  profession,  and  of  doubt  to  the  cham- 
bered student  of  political  science. 

But  take  your  gold  watch — your  chronometer,  that 
alone  makes  world-commerce  what  it  is  in  modern  times 
on  land  and  sea.  If  you  had  not  cleaned  it  for  a  decade — 
if  you  had  left  it  forgetfully  on  the  stove  when  your  egg 
had  been  rightly  boiled — if  you  had  given  it  to  little 
George  to  pick  at  the  works — if  you  had  dropped  it  on 
the  concrete  pavement  and  not  had  it  mended  since — 
if  you  had  done  this  and  more  to  it,  and  a  friend  had  then 
suggested  that  it  was  "useless,"  and  asked  you  why  you 
still  kept  up  the  farce  of  carrying  it — would  you  think  it 
unnatural  in  him  ? 
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All  this,  and  more,  have  we  done  to  Trial  by  Jury,  in 
the  last  hundred  years,  in  the  United  States. 

5.  But  is  that  a  good  and  sufficient  reason  for  abolish- 
ing Trial  by  Jury?  No  more  than  our  mishandling  of  a 
once  perfectly  good  watch  is  a  reason  for  discarding  the 
watch — or  watches  in  general — if  it  or  they  can  be 
mended. 

The  true  thing  to  be  done  about  Trial  by  Jury  is  to 
MEND  IT ! 

6.  Trial  by  Jury,  as  the  Constitution  gave  it  to  us,  is 
one  thing.  Trial  by  Jury  as  we  have  allowed  it  to  be 
spoiled  by  laws  and  practices  not  required  by  the  Consti- 
tution is  a  very  different  thing.  To  abolish  the  constitu- 
tional Trial  by  Jury  is  needless.  (It  would  also  be  a 
reckless  leap  into  the  untried — but  that  is  a  further 
question.)  What  Trial  by  Jury  needs  is  to  cleanse  it  from 
the  foul  dirt  which  harmful  laws  and  practices  have 
spread  over  its  works  and  its  face.  If  we  cleanse  and  re- 
pair that  watch,  and  wind  up  the  original  mechanism 
that  the  Constitution  placed  in  our  hands,  then  even  Mr. 
Phelps,  et  id  omne  genus  rationabile,  will  be  compelled 
to  admit  that  we  have  chosen  the  better  course. 

7.  This  comment  is  offered  in  the  hope  of  waking  up 
the  American  Bar — or  some  part  of  it,  at  any  rate — to  the 
dangerous  point  that  has  been  reached  in  public  and 
private  thinking  outside  the  Bar. 

This  is  not  the  place  to  mention  the  essential  and  con- 
clusive arguments  for  preserving  the  constitutional  Trial 
by  Jury.  What  we  want  to  do  is  to  urge  the  Bar  in  gen- 
eral to  face  promptly  the  coming  issue ;  to  probe  its  own 
convictions ;  and  to  test  thoroughly  and  officially  the 
arguments  pro  and  con.  And  we  want  to  warn  those  who 
already  have  thought  it  out  in  favor  of  the  constitutional 
method  that  their  cause  will  soon  be  as  good  as  lost  if 
they  do  not  now  render  First  Aid  to  Trial  by  Jury. 
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TAKING  JUDGES  OUT  OF  POLITICS  x 

Conformable  to  the  requirements  of  the  organic  law 
of  this  association,  it  is  my  duty,  as  well  as  privilege  and 
pleasure,  to  address  you  briefly  this  morning.  Although 
there  are  many  current  topics  in  which  the  members  of 
the  bar  have  a  natural  interest,  none,  I  believe,  exceeds 
in  importance  that  of  the  methods  properly  to  be  invoked 
in  choosing  our  judges.  This  is  the  theme  of  these  re- 
marks. 

I  am,  of  course,  mindful  of  the  great  significance  of 
our  movement  for  the  statutory  organization  of  the  bar, 
which,  it  is  to  be  hoped,  will  be  accomplished  during  the 
pending  session  of  the  General  Assembly. 

My  belief  is  that  the  correct  practice  is  the  appoint- 
ment of  all  our  judges  to  hold  office  during  life  or  good 
behavior.  This  method  prevails  in  practically  all  the 
countries  of  western  civilization,  and  in  the  United  States 
and  a  few  of  the  states.  The  chief  protection  of  the  few 
as  against  the  many,  of  the  weak  as  against  the  strong, 
the  main  assurance  of  the  perpetuity  of  our  republican 
institutions  lies  in  a  strong,  capable  and  independent  judi- 
ciary. And  I  believe  appointment  for  life  or  good  beha- 
vior is  the  way  best  calculated  to  secure  such  judges. 
Indeed,  that  was  the  manner  of  their  selection  through- 
out this  country  and  in  this  state  until  about  the  middle 
of  the  last  century. 

However,  with  the  adoption  of  Ohio's  1851  consti- 
tution came  the  election  of  judges  for  comparatively  brief 
terms.    From  that  time  until  1911  all  our  judges  were 

'Address  of  President  George  B.  Harris  at  a  meeting  of  Ohio  State  Bar 
Association,  reprinted  from  Journal  of  the  American  Judicature  Society. 
8:  258-62.    June,  1924. 
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nominated  by  party  caucuses,  conventions  or  primaries, 
and  elected  on  party  tickets.  In  those  days  almost  in- 
variably lawyers  selected  the  judges  even  though  the 
political  parties  elected  them. 

The  so-called  Non-Partisan  Judiciary  Bill,  which  was 
passed  in  1911  (102  O.  L.  5,  G.  C.  §5054-1  to  -5  inc.) 
was  urged  to  adoption  by  those  who  claimed  they  desired 
to  "take  the  judges  out  of  politics."  If  the  judges  were 
theretofore  "in  politics"  (a  condition  which,  in  my  opin- 
ion, did  not  exist,  except  in  a  very  remote  way  because  of 
partisan  nomination  and  election),  how  much  better  has 
been  their  state  since?  The  law  above  referred  to  re- 
quires the  names  of  candidates  for  judicial  offices,  "whose 
nominations  have  been  duly  made,"  to  be  placed  on  a 
separate  ballot  without  party  designation  and  on  which 
their  names  rotate. 

For  many  years  theretofore  the  Ohio  statutes  had 
provided  for  judicial  (as  well  as  other)  nominations  by 
petition.  Very  rarely,  however,  had  this  privilege  been 
exercised  so  that  no  Supreme  Court  judge,  or  any  other 
so  far  as  I  know,  had  ever  been  elected  as  an  independent 
prior  to  1911.  In  the  year  of  political  turbulence  (1912), 
however,  a  Supreme  Court  judge,  nominated  by  petition 
as  an  independent,  although  actively  supporting  the  newly 
founded  Progressive  party  and  its  nominees  for  other 
offices,  was  elected.  In  1918,  as  a  candidate  of  the  Re- 
publican party,  whose  nomination  he  sought  in  the  pri- 
mary of  August  of  that  year,  he  was  re-elected.  Lest 
I  may  be  misunderstood,  permit  me  to  say  that  I  consider 
his  judicial  services  of  high  order  and  a  distinct  contri- 
bution to  the  welfare  of  the  state  and  its  people. 

Judge's  Oath  of  Party  Allegiance 

In  1912,  the  Ohio  constitution  was  amended  so  as  to 
include  compulsory  direct  primary  nomination  of  all  elec- 
tive officers,  except  those  nominated  by  petition.  This 
abolished   the   partisan    judicial    convention,    which   had 
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prevailed  almost  exclusively  for  sixty  years.  And  in  1913 
and  1915,  the  General  Assembly  passed  laws  requiring 
every  candidate  for  partisan  nomination  to  judicial  office 
(as  well  as  to  other  offices)  to  "sign  a  pledge  that,  if 
elected,  he  will  support  the  principles  of  his  party,"  to 
quote  from  a  speech  of  one  of  the  ablest  men  who  has 
sat  on  the  Supreme  Court  of  Ohio  in  the  last  half  cen- 
tury, the  much  lamented  and  greatly  revered  Judge  John 
A.  Schauck.  (13  O.  L.  R.  353.)  Never  before  had  a 
candidate  for  any  judgeship  in  Ohio  been  required  to 
take  a  solemn  oath  and  obligation  that  if  elected  he  would 
be  a  good  Republican  or  a  good  Democratic  judge.  And 
yet,  now  before  his  name  may  be  placed  on  the  primary 
ballot,  the  candidate  must  on  his  oath  aver  "I  am  a  mem- 
ber of  the  Democratic  (or  Republic)  party  and  intend 
to  vote  for  a  majority  of  the  candidates  of  such  party  at 
the  coming  election,"  as  well  as  "I  will  support  and  abide 
by  the  principles  enumerated  by  the  Republican  (or  Dem- 
ocratic) party  in  its  national  platform  and  in  its  plat- 
form in  this  state  adopted  during  the  present  year."  Also 
he  must  furnish  five  vouchers  for  his  partisan  integrity 
as  well  as  qualification  to  perform  the  duties  of  the  office 
sought,  and  pay  $25.00  as  an  entrance  fee. 

In  1914,  1916,  1918,  1920  and  1922  elections  have 
been  held  under  such  a  law.  Furthermore,  in  no  year 
has  the  state  platform  been  promulgated  before  the  last 
date  for  filing  declarations  of  candidacy,  and  in  presi- 
dential years  rarely  has  either  party's  national  platform 
been  adopted  prior  thereto.  So  that  the  judicial  candidate 
has  to  "go  it  blind."  Talk  about  taking  judges  out  of 
politics,  even  partisan  politics ! 

So  far  as  I  know,  no  judge  of  our  Supreme  Court 
has  ever  kept  his  primary  oath  of  party  allegiance.  But 
only  last  year  did  we  find  one  judge  accused  throughout 
the  state  of  having  done  so.  In  1920  the  Republican 
party  became  pledged  to  the  principle  of  administrative 
reorganization  of  the  state's  government.    In  1921,  the 
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Republican  General  Assembly  passed  the  so-called  Ad- 
ministrative Code  and  attached  thereto  an  emergency 
clause.  The  legality  of  this  emergency  was  attacked  in 
the  Supreme  Court.  Four  of  the  judges  said  it  was  valid. 
Three  said  no.  The  four  in  the  majority  were  promptly 
accused  of  playing  Republican  politics  and  that  issue  was 
raised  against  the  one  of  them  who  sought  re-election  in 
1922.  Every  member  of  the  court  then  serving  had  signed 
the  aforesaid  preprimary  oath  and  obligation  to  be  a  good 
partisan  judge.  And,  indeed,  the  solitary  member  of  the 
Democratic  party  then  on  that  bench,  having  joined  with 
the  minority  in  rejecting  the  emergency,  was  at  once 
hailed  as  a  great  herald  of  the  Democracy,  and  later  se- 
lected by  certain  of  the  leaders  of  that  party  as  a  candi- 
date for  its  gubernatorial  nomination,  largely  on  the 
strength  of  his  vote  and  opinion  in  that  case.  His  fellow 
partisans  did  not,  however,  fully  appreciate  the  merit  of 
the  claims  put  forth  on  his  behalf  and  he  was  not  nomi- 
nated. And  so  the  bench  lost  a  lustrous  ornament  and 
the  people  a  high  minded  and  capable  public  servant. 

System  Called  Foolish 

Need  more  be  said  to  convince  any  candid  mind  that 
something  should  be  done?  If  so,  let  us  be  reminded  of 
some  of  the  outstanding,  but  inevitable,  experiences  of 
the  past  decade  in  primary  and  general  election  cam- 
paigns. An  able  lawyer,  or  judge,  aspires  to  become  a 
member  of  the  Supreme  Court,  or  Court  of  Appeals,  or, 
in  the  larger  counties,  of  the  Common  Pleas  Court.  He, 
or  his  friends  for  him,  hurry  about  the  state  or  district 
seeking  out  the  party  leaders  in  the  various  localities  and 
soliciting  their  support  in  the  primary.  Posters  exhibiting 
the  photographic  likeness  of  the  candidates  are  printed 
and  distributed.  Pamphlets  setting  forth  his  record,  his 
merits,  and  often  his  promises  for  the  future  are  sent 
broadcast.  Newspaper  advertisements  are  purchased. 
Trains  and  automobiles  are  used  to  transport  the  candi- 


JUDGES  229 

date  and  his  agents  and  friends  about  all  over  the  state. 
Picnics  and  political  gatherings  are  attended  and  the  can- 
didate meets  and  shakes  hands  with  "the  boys"  and  ex- 
presses gratification  at  hearing  they  are  "for  him." 
Finally  comes  the  primary.  The  poor  candidate,  almost 
exhausted  in  body  and  mind,  and  sometimes  in  purse, 
awaits  the  result  with  anxious  hope.  He  is  nominated.  At 
once  begins  a  recurrent  round  of  similar  activities,  except 
for  the  fact  that  now  he  has  a  party  associate  or  asso- 
ciates and  a  party  headquarter's  staff  ready  to  aid  him.  In 
three  months  comes  the  election.  He  is  now  quite  worn 
out.  He  wins  and  in  two  months  ascends  the  bench.  This 
is  Ohio's  way  of  taking  the  judiciary  out  of  politics.  How 
foolish! 

All  will,  I  believe,  agree  that  I  have  not  exaggerated. 
Indeed,  many  who  live  in  the  large  cities  will  know  that, 
so  far  at  least  as  local  contests  are  concerned,  I  have 
understated  the  facts.  We  have  taken  the  judges  out  of 
politics  by  putting  them  into  politics  more  deeply  than 
ever;  we  have  deprived  them  of  the  open  benefits  of  party 
nominations,  but  forced  them  to  take  a  solemn  party 
vow.  Nowadays,  to  a  great  degree,  the  judges  select 
themselves  and  nobody  knows  how  they  are  elected. 
Chance  contributes  about  as  much  as  any  other  element. 
A  widely  and  favorably  known  patronymic — sometimes 
famous. through  the  life  and  activities  of  another,  a  great 
reputation  based  upon  some  prior  activities  far  removed 
from  successful  law  practice  or  honest  service  on  the 
bench ;  flamboyant  promises  to  conduct  court  in  a  certain 
way,  perhaps  especially  desired  by  a  great  newspaper, 
these  are  but  a  few  of  the  items  which  may  make  a  man 
a  judge. 

For  ten  years  the  bar  and  the  public  have  been  wit- 
nessing the  effects  of  this  travesty.  Is  it  not  now  time 
for  the  profession  to  act?  Surely  so  grievous  a  wrong 
can  be  remedied.  Plainly  it  is  our  duty  to  lead.  Are  we 
willing  to  do  so? 
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To  those  desiring  to  pursue  this  general  subject  fur- 
ther, I  commend  a  reading  of  Dean  J.  P.  Hall's  address 
before  the  first  mid-winter  meeting  of  this  association 
held  at  Cincinnati,  in  December,  1915,  entitled,  "The  Se- 
lection, Tenure  and  Retirement  of  Judges."  [14  O.  L.  R. 
page  47,  Am.  Jud.  Soc.  Bui.  X.] 

A  Plan  of  Relief 

Let  us  assume  that  the  system  of  electing  judges  is  so 
firmly  fixed  in  the  public  policy  of  the  state  that  an  ap- 
pointive judiciary,  however  much  to  be  desired,  is  impos- 
sible. Let  us  assume  that  the  comparatively  short  tenure 
of  a  six-year  term  for  all  our  trial  judges  is  irrevocable 
in  our  constitution.  Let  us  assume  that  those  who  insist 
on  a  party  nomination  for  judicial  office  must  enter  a 
primary.  Let  us  assume  that  the  settled  opinion  of  the 
people  of  the  state  favors  a  non-partisan  judiciary.  Is 
there  nothing  we  can  do  to  help  take  and  keep  the  judi- 
ciary out  of  politics  ?   I  believe  there  is. 

In  the  first  place,  under  our  constitution  the  General 
Assembly  has  the  power  to  lengthen  the  terms  of  Supreme 
Court  judges  and  judges  of  the  Court  of  Appeals.  I  quote 
from  Article  4,  Section  2,  of  the  constitution,  "The 
judges  of  the  supreme  court  shall  be  elected  by  the  elec- 
tors of  the  state  at  large  for  such  term,  not  less  than  six 
years,  as  may  be  prescribed  by  law''  and  from  Article 
4,  Section  6,  I  quote,  "Until  otherwise  provided  by  law 
the  term  of  office  of  such  judges  (of  the  Court  of  Ap- 
peals) shall  be  six  years."  I  believe  that  a  valid  law  can 
and  should  be  passed  to  the  effect  that  when  a  judge  of 
the  Supreme  Court  or  Court  of  Appeals  has  served  an 
elective  term  of  six  years,  he  shall,  if  re-elected,  serve 
twelve  years.  The  courts  of  highest  standing,  those  whose 
opinions  are  most  frequently  cited  as  authority,  outside 
their  own  jurisdictions,  are  those  of  states  where  either 
the  judges  are  appointed  for  life,  as  the  United  States 
courts,  or  the  Massachusetts  Supreme  Judicial  Court,  or 
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those  whose  judges  are  elected  for  a  long  term,  as  the 
New  York  Court  of  Appeals,  elected  for  fourteen-year 
terms,  or  the  Pennsylvania  Supreme  Court,  elected  for 
twenty-one  years.  On  the  back  cover  of  the  "Docket" 
for  December,  1921,  the  West  Publishing  Company 
printed  the  following : 

A  careful  investigation  discloses  the  fact  that  the  decisions 
of  the  Supreme  Court  of  Massachusetts  are  cited  more  frequently 
than  those  of  any  state  court. 

The  same  company,  at  pages  2523  and  2524  of  the 
Docket  for  September-October,  1922,  publishes  statistics 
covering  the  period  from  January,  1919,  to  October,  1921, 
showing  that  the  Ohio  Supreme  Court  ranks  twenty-third 
in  the  Union  in  the  number  of  its  opinions  cited  by  other 
American  courts.  Of  all  the  large  states,  commercial, 
agricultural  or  industrial,  we  stand  last,  trailing  after 
Massachusetts,  New  York,  Illinois,  California,  Missouri, 
Pennsylvania,  Michigan,  Indiana,  Iowa,  New  Jersey,  Wis- 
consin, Minnesota,  Kentucky,  Texas,  Kansas,  Alabama, 
Georgia,  Washington,  Nebraska,  North  Carolina,  Virginia 
and  Connecticut. 

In  a  compilation  by  the  same  authority  in  the  year 
1910,  Ohio  stood  eleventh  in  states  most  frequently  cited. 
In  1916,  Ohio  citations  had  dropped  to  twenty-first  place 
among  states  of  the  Union.  Massachusetts,  New  York, 
Illinois,  the  three  leaders,  scarcely  use  our  courts'  deci- 
sions at  all,  although  they  frequently  cite  the  courts  of 
one  another  and  Connecticut,  Michigan,  New  Jersey, 
Pennsylvania,  Wisconsin,  Iowa,  California  and  Indiana. 

Appointive  Judiciary  Progressive 

In  the  Massachusetts  Law  Quarterly  of  February, 
1922,  appears  an  article  originally  published  in  the  Boston 
Transcript  of  February  17,  1922.  It  was  written  by 
Richard  S.  Childs,  a  keen  student  in  public  affairs,  Sec- 
retary of  the  Short  Ballot  Association.   He  is  a  layman. 
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From  it  I  quote:  "This,  however  (referring  to  the  well- 
known  high  caliber  of  the  Massachusetts  Supreme  Judi- 
cial Bench),  would  not  be  the  end  of  the  case  if  there 
was  any  proof  that  the  appointive  judiciary  was  less  in 
sympathy  with  popular  opinion  and  the  prevailing  mor- 
ality than  elective  courts ;  but  the  facts  are  that  appointive 
judiciaries  are  more  progressive  and  less  bound  to  dead 
precedent  than  the  comparatively  mediocre  elective  judi- 
ciaries." Now  this  writer  was  referring  to  judges  (state 
and  federal)  appointed  for  life  or  good  behavior.  It 
nevertheless  is  an  argument  for  lengthening  the  term  of 
our  own  higher  judiciary  and  removing  them  so  far  as 
possible  under  our  present  constitution  from  political  ob- 
ligations or  entanglements.  Now  we,  perhaps,  cannot 
have  a  judiciary  elected  for  life,  but  we  can  provide  a 
tenure  so  attractive  to  a  judge  who  has  satisfactorily 
served  one  trial  term  as  practically  to  remove  him  from 
all  political  limitations. 

Let  the  Bar  Nominate 

However,  the  great  opportunity  lies  in  the  field  of 
nominations.  Most  people  overlook  .the  importance  of 
the  original  selection  of  candidates.  There  is  nothing 
sacred  about  party  nominations  or  any  other  form  of 
nominations.  Party  nominations  arose  in  spite  of  and 
not  because  of  our  laws.  They  persist  for  the  executive 
and  legislative  offices  because  they  offer  the  best  means 
hitherto  devised  to  present  a  limited  number  of  candidates 
to  the  electors  at  the  general  election.  Parties  are  great 
voluntary  organizations  just  as  lodges,  churches,  clubs  or 
unions.  Inherently,  they  have  no  greater  right  to  nomi- 
nate candidates  to  office  than  have  any  of  the  institutions 
above  mentioned,  but  they  have  pre-empted  the  field 
which  has  been  neglected  by  all  others.  I  cannot  conceive 
a  good  reason  why  nominations  for  the  office  of  judge 
might  not  properly  be  made  by  the  lawyers.  They  are 
the  people,  who,  above  all  others,  have  the  opportunity 
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to  know  the  qualifications  of  men  for  that  office,  which 
does  require  peculiar  qualifications  of  both  intellect  and 
temperament.  I  suggest,  therefore,  that  we  procure  the 
repeal  of  Section  4969  of  the  General  Code  in  so  far  as 
it  requires  and  permits  judicial  nominations  at  party  pri- 
maries, and  bring  about  the  amendment  of  General  Code 
Section  4999,  et  seq.,  so  as  to  permit  the  State  and  Dis- 
trict Bar  Association  and  also  local  ones,  if  desired,  to 
nominate  one  candidate  for  each  judicial  office. 

No  further  evidence  of  the  need  of  some  recognized 
sponsorship  of  candidacies  need  be  offered,  I  think,  than 
that  of  the  1914  election  for  chief  justice  when,  in  Cuya- 
hoga County,  a  layman  named  Madden  received  more 
votes  than  either  Justice  Nichols  or  his  very  worthy  op- 
ponent, Judge  Taggart. 

In  April,  1915,  the  American  Judicature  Society  issued 
its  Bulletin  IV-A,  covering  the  question  of  the  election 
and  retirement  of  judges.  It  mentions  (pages  25  to  27) 
several  different  ways  to  nominate  judges. 

(I)  Nomination  by  partisan  conventions  and  election 
by  means  of  partisan  ballots ; 

(II)  Nomination  by  compulsory  partisan  primaries 
and  election  by  partisan  ballots; 

(III)  Free  non-partisan  nominations  by  petition 
with  a  single  non-partisan  election  and  plurality  choice; 

(IV)  The  non-partisan  primary  to  choose  double 
the  number  of  candidates  needed  to  fill  the  offices  and 
the  non-partisan  election  to  decide  the  winners; 

(V)  A  single  non-partisan  election  with  preferen- 
tial voting; 

(VI)  Nomination  by  the  governor; 

(VII)  Bar  Association  nominations. 

While  much  may  be  said  in  favor  of  each  of  these 
proposals,  the  one  which  to  me  offers  greatest  hope  is 
that  relative  to  Bar  Association  nominations.  In  addition 
to  nominations  by  petition,  it  might  be  provided  by  law 
that  each  association,  by  a  plurality  vote  of  its  members 
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participating  in  a  plebescite,  held  under  proper  safe- 
guards, could  nominate  a  candidate  for  each  judicial 
office  to  be  filled  at  the  general  election.  A  specimen  of 
such  possible  legislation  is  found  at  page  27  of  the  afore- 
said bulletin  of  the  American  Judicature  Society.  Sec- 
tion 5054-2  should  be  amended  so  as  to  permit  the  desig- 
nation "nominated  by  the  State  (or  District  or  Local) 
Bar  Association"  to  be  placed  after  or  .under  the  names 
of  those  so  nominated. 

The  bar  could  and  should  then  take  up  and  carry  to 
a  conclusion  the  task  of  seeing  to  it  that  their  nominees 
are  elected  and  that  they  personally  refrain  from  making 
any  campaign  in  their  own  behalf.  Similar  results,  though 
probably  attended  with  greater  difficulties,  could,  doubt- 
less, be  obtained  by  the  Bar  Association's  making  nomi- 
nations by  petition  under  existing  law,  after  a  plebiscite 
of  its  members  had  determined  who  were  to  be  so  nom- 
inated. 

Other  plans  may  be  suggested.  Let  us  consider  them 
all  and  then  act ;  act  as  a  body  of  intelligent,  high  minded, 
especially  prepared  citizens  should  act  in  relation  to  a 
matter  of  such  great  public  concern.  To  me  the  duty 
seems  plain.   I  sincerely  hope  we  will  not  neglect  it. 

HOW  JUDGES  MAY  UNDERMINE  RESPECT  FOR 
THEIR  COURTS  1 

The  reaction  to  articles  in  the  last  preceding  number 
of  the  Journal  concerning  newspaper  comment  upon  judi- 
cial matters  indicates  very  clearly  that  improvement  in 
this  situation  is  by  no  means  so  difficult  or  so  distant  as 
it  appeared  to  be  less  than  a  year  ago. 

It  is  evident  that  the  support  of  most  newspaper  pub- 
lishers and  editors  will  be  given  to  a  movement  looking 
toward  sensible  reporting  of  trials.  Outside  of  the  legal 
profession  there  is  probably  no  body  of  men  more  alive 

'Journal  of  the  American  Judicature  Society.    8:  163.    April,  1925. 
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to  the  necessity  for  cultivating  proper  respect  for  the 
courts  and  for  judicial  procedure  than  the  editors  of  daily 
papers. 

One  of  the  cardinal  factors  for  improvement  in  the 
situation,  as  presented  in  our  articles,  was  the  under- 
standing by  the  bar  that  in  most  instances  of  objection- 
able reporting  some  lawyer,  judge  or  official  is  made  the 
beneficiary.  It  was  submitted  that  a  stronger  and  more 
self-respecting  bar  could  and  would  exert  an  influence 
upon  lawyers,  judges  and  officials  to  refrain  from  partic- 
ipating in  such  matters.  This  is  not  to  say  that  it  is  an 
easy  matter.  But  the  bar  is  on  the  way  to  greater  soli- 
darity and  influence  and  it  must  exert  its  influence  first 
for  the  restraint  of  its  own  members. 

A  typical  instance  of  the  aptitude  of  newspapers  to 
make  news  out  of  the  foibles  and  careless  expressions  of 
judges  came  to  light  within  a  fe  wdays.  Editor  Stuart 
H.  Perry,  of  the  Adrian  (Mich.)  Daily  Telegram,  pub- 
lished an  editorial  discussing  very  fairly  and  intelligently 
various  phases  of  the  situation,  in  which  he  presented  the 
instance  in  question.    We  quote  part  of  his  editorial : 

Another  matter,  mentioned  in  the  legal  magazine  above  re- 
ferred to,  is  the  flippant  treatment  of  trials  and  courts,  an  instance 
being  cited  where  a  newspaper  made  a  joke  out  of  the  action 
of  Chicago  judges  in  adopting  the  use  of  judicial  gowns.  The 
point  is  very  properly  made  that  the  judges  adopted  the  gowns 
in  an  effort  to  give  some  additional  dignity  and  solemnity  to 
the  administration  of  justice,  and  that  the  attempt  of  a  news- 
paper writer  to  defeat  that  effort,  and  to  make  the  judges  seem 
ridiculous,  is  bad  taste  and  against  public  interest. 

We  fully  concur.  But  again  the  newspaper  is  not  the  only 
offender.  Just  a  little  while  ago  the  federal  judges  in  Detroit 
adopted  gowns  from  the  same  motive.  It  was  done  at  the  solici- 
tation of  the  attorneys,  in  the  hope  of  dignifying  the  courts  and 
the  law.  We  think  that  view  is  correct  and  that  gowns  should 
be  worn.  Still  more  recently  the  Detroit  bar  was  polled  on  the 
question  of  the  adoption  of  gowns  by  the  Wayne  county  circuit 
judges,  and  the  response  was  almost  unanimous  in  favor  of  the 
step.  The  bar  thinks  it  would  have  a  tendency  to  command 
greater  respect  and  reverence  for  all  American  courts. 

But  then  the   reporters  went  to  the  judges,  and  what  did 
they  get? 

19 
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One  judge  says  he  would  be  embarrassed  if  his  wife  should 
see  him  thus  attired. 

Another  observed  that  gowns  are  becoming  to  stout  gentle- 
men and  that  they  save  wear  and  tear  on  one's  clothes. 

Another,  who  is  bald,  wittily  told  the  public  that  wigs  ought 
to  be  added  to  the  proposed  judicial  dress. 

Still  another  suggested  that  the  gowns  be  made  with  a  water- 
proof lining  so  they  could  be  reversed  and  used  as  raincoats, 
and  to  this  exquisite  bit  of  humor  he  added  that  it  would  be 
nice  for  court  deputies  to  wear  doublets  and  carry  halberds 
like  the  guards  at  the  Tower  of  London. 

We  leave  this  record  just  where  it  stands.  Comment  is  super- 
flous.  Besides,  a  crude  newspaper  man  might  make  bad  blun- 
ders if  he  attempted  to  set  a  standard  of  dignity  for  courtrooms, 
or  a  standard  of  good  taste  on  the  part  of  judges,  or  to  interpret 
their  responsibilities  for  the  mutual  attitude  of  the  courts  and 
the  public. 

The  situation  is  well  summed  up  in  the  conclusions  stated  in 
the  Journal  of  the  American  Judicature  Society,  that  not  only 
should  there  be  co-operation  between  the  press  and  the  bar  for 
a  more  wholesome  sort  of  publicity,  but  that  the  bar  and  the 
judiciary  should  take  steps  for  their  own  improvement.  And  we 
might  add  the  suggestion  that  the  latter  reform  can  proceed 
without  waiting  for  the   former 
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THE  NEW  APPROACH  TO  THE  OFFENDER x 

The  main  arguments  in  favor  of  the  clinical  exam- 
ination and  study  of  the  offender  have  largely  centered 
in  the  fact  that  a  certain  percentage  of  prisoners  are 
known  to  be  either  defective  in  intelligence  or  diseased 
mentally  or  so  poorly  organized  in  their  emotional  and 
instinctive  attributes  as  to  render  them  to  a  greater  or 
lesser  extent  irresponsible  for  their  acts.  Even  among 
physicians  who  are  accustomed  to  deal  professionally 
with  these  abnormal  or  mentally  ill  people,  it  is  the  notion 
of  responsibility  that  concerns  them  most  in  dealing  with 
offenders  who  are  so  affected. 

Only  very  exceptionally  does  one  find  the  arguments 
in  favor  of  the  clinical  study  of  the  offender  linked  with 
a  thorough  recognition  of  the  constructive  value  that  lies 
in  an  understanding  of  the  personality  of  the  criminal, 
of  the  biologic  and  social  factors  which  have  contributed 
to  the  shaping  of  his  character  and  which  in  one  way  or 
another  condition  his  anti-social  behavior. 

The  more  prevalent  tendency  to  identify  the  clinician's 
contribution  to  the  field  of  criminology  with  the  question 
of  responsibility  or  accountability  is  a  very  unfortunate 
one,  chiefly  because  it  gives  the  appearance  at  least  of  an 
identity  of  purpose  in  the  two  professions  of  law  and 
medicine.  Not  that  such  an  identity  of  purpose  as  far  as 
the  management  of  the  problem  of  crime  is  concerned 
is  not  desirable,  provided  there  is  meant  by  this  a  greater 
interest  on  the  part  of  those  who  have  the  administration 
of  the  criminal  law  in  hand  in  the  reconstruction  of  the 

1  By  Dr.  Bernard  Glueck,  formerly  director  of  the  Psychiatric  Clinic  at 
Sing  Sing  Prison;    printed  in  The  World  Tomorrow.     8:236-7.     August,  1922. 
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offender  and  in  the  elimination  of  the  true  causes  of 
crime.  The  rehabilitation  and  cure  of  the  patient  and  the 
removal  of  causes  of  disease  have  always  been  the  prime 
objectives  of  the  practice  of  medicine.  Unfortunately  no 
amount  of  sophistry  can  blind  one  to  the  fact  that  similar 
objectives  are  only  of  incidental  and  subordinate  concern 
in  the  management  of  the  problem  of  crime. 

The  reason  for  this  radical  difference  in  attitude  which 
characterizes  these  two  fields  of  human  endeavor  is  a 
very  fundamental  one  and  rooted  in  the  very  nature  of 
mankind.  The  average  man's  concern  in  the  machinery 
of  the  law  is  a  thoroughly  selfish  one,  based  upon  his 
desire  for  security  of  life  and  property.  When  he  is 
wronged  by  the  criminal,  his  first  and  natural  reaction 
is  to  hit  back  and  he  has  shaped  the  machinery  of  the  law 
in  accordance  with  this  desire.  Now  it  is  utter  folly  to 
speak  of  this  machinery  as  a  curative  or  ameliorative 
agency.  It  is  first  and  foremost  an  agency  expressive  of 
man's  hatred  for  his  enemy. 

The  trouble  about  it  all  is  that  it  does  not  work,  cer- 
tainly not  in  the  complex  and  difficult  life  of  the  large 
and  crowded  city,  where  extreme  affluence  on  the  one 
hand  and  abject  want  and  poverty  on  the  other  are  the 
outstanding  features  of  the  composite  picture,  so  that 
the  growing  demand  for  a  more  scientific  and  more  hu- 
mane administration  of  the  criminal  law  must  not  be  in- 
terpreted altogether  as  evidence  of  a  sudden,  phenomenal 
change  of  attitude  on  the  part  of  the  good  and  virtuous 
citizen  towards  his  enemy,  the  criminal,  but  rather  as 
evidence  of  a  widespread  dissatisfaction  with  current 
criminologic  methods  because  of  the  inefficacy  of  these 
methods  to  give  adequate  security  to  life  and  property. 

It  is  an  encouraging  sign  of  the  times  that  the  de- 
mand for  a  change  is  being  more  and  more  linked  with 
the  idea  of  scientific  procedure  and  greater  individual- 
ization in  the  management  of  the  offender.  Now  the  out- 
standing mark  of  scientific  procedure  is  the  substitution 
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of  unbiased  investigation  and  weighing  of  facts  for  mere 
conjecture.  It  demands  an  objective,  unbiased  approach 
to  a  problem,  free  from  prejudice  and  emotional  prefer- 
ences. To  what  extent  such  strictly  scientific  procedure 
can  be  made  part  of  the  administrative  process  of  the 
criminal  law  is  difficult  to  say,  since  the  human  element 
plays  such  an  important  role  in  the  entire  situation.  But 
a  considerable  degree  of  scientific  accuracy  has  been 
achieved  in  a  field  of  human  endeavor  which  deals  with 
problems  which  are  very  similar  to  those  met  with  in  the 
field  of  criminology,  and  it  is  the  plain  duty  of  those  who 
have  the  administration  of  the  problem  of  crime  in  hand 
to  avail  themselves  as  fully  as  possible  of  the  principles 
and  technique  of  this  field  of  endeavor.  I  am  referring 
to  the  branch  of  medicine  known  as  psychiatry  and  which 
concerns  itself  with  the  problems  of  human  behavior  in 
health  and  disease  and  with  the  task  of  a  better  under- 
standing of  human  nature  in  all  its  aspects. 

Usefulness  of  Psychiatry  Already  Demonstrated 

Psychiatry  has  already  demonstrated  its  usefulness  in 
the  field  of  criminology  and  if  given  a  free  and  unham- 
pered opportunity  in  this  field  would  undoubtedly  con- 
tribute in  a  very  practical  manner  to  the  solution  of  its 
problems. 

It  is  still  necessary  to  indicate  that  this  branch  of  med- 
icine as  practiced  today  does  not  limit  its  scope  to  the 
mere  determination  of  whether  a  man  is  defective  or  in- 
sane, or  to  what  degree  he  may  be  responsible  for  a  crim- 
inal act.  It  takes  hold  of  the  pertinent  facts  of  the  various 
sciences  which  in  one  way  or  another  have  to  do  with 
man  as  a  biologic  and  social  unit  and  endeavors  to  deter- 
mine the  relation  which  these  facts  may  have  to  the  par- 
ticular behavior  tendencies  of  an  individual.  It  studies 
the  individual  from  the  point  of  view  of  his  hereditary 
background,  his  physical  makeup,  the  organization  of  his 
energies,  the  intellectual  equipment  which  he  has  at  his 
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disposal  in  his  endeavor  to  adapt  himself  to  the  demands 
of  life.  It  aims  to  discover  what  modification  in  the  innate 
equipment  of  a  given  individual  has  been  brought  about 
by  deliberate  training  and  education,  good  or  bad,  and 
by  the  various  life  experiences  with  which  he  came  in 
contact. 

It  aims,  furthermore,  to  discover  what  purposes  have 
been  cultivated  by  a  given  individual  and  what  means  he 
has  found  attractive  for  the  realization  of  his  purposes. 
It  endeavors  to  discover  the  handicaps,  physical,  mental 
or  moral,  permanent  or  remediable,  which  might  stand  in 
the  way  of  an  individual's  adequate  adaptation  to  the 
demands  of  life.  It  also  seeks  to  evaluate  correctly  the 
various  personal  assets  which  an  individual  may  call  upon 
to  assist  him  in  a  better  adjustment  to  life.  In  its  search 
for  facts  which  will  enable  it  to  understand  the  entire 
individual  as  a  concrete,  functioning  social  being,  psychi- 
atry aims  at  the  same  time  to  give  the  individual  a  better 
understanding  of  himself  and  of  his  relation  to  the  world 
about  him,  and  thus  make  it  possible  for  him  to  manage 
himself  more  efficiently. 

Now  it  may  be  contended  that  psychiatry  is  too  ex- 
clusively concerned  with  the  individual  and  therefore  is 
apt  to  ignore  society's  side  in  the  problem  of  crime.  By 
having  as  its  primary  aim  the  individual  and  his  behavior 
as  a  social  being,  and  by  directing  its  efforts  towards  an 
improvement  of  the  thinking,  feeling  and  acting  of  the 
individual,  it  is  inevitable  that  psychiatry  should  render 
a  valuable  service  to  society  in  the  matter  of  ameliorating 
the  problem  of  crime. 

Sound  Bodies  and  Minds  Society's  Best  Protection 

A  sound  body  and  mind  with  a  healthy,  mature  out- 
look on  life,  free  alike  from  pathological  inhibition,  bias, 
grudge  or  compulsion,  is  the  best  criterion  of  the  integrity 
of  character  and  the  most  dependable  assurance  against 
anti-social  behavior.    To  the  extent  that  psychiatry  may 
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aid  in  bringing  this  about,  not  only  through  its  concern 
with  the  individual  but  also  through  its  contributions  in 
an  educational  way,  to  that  extent  it  will  function  as  an 
effective  tool  for  the  more  constructive  management  of 
the  problem  of  crime. 

But  there  are  certain  fundamental  difficulties  in  the 
way  of  making  it  possible  for  psychiatry  to  function  in  a 
free  and  unhampered  fashion  in  the  field  of  criminology. 
These  difficulties  must  be  faced  squarely  by  both  the  med- 
ical and  the  legal  profession  before  the  right  kind  of  sup- 
port can  be  had  between  the  two. 

In  the  first  place  there  is  the  problem  of  the  costliness 
of  the  psychiatric  procedure.  The  thorough  study  of  a 
human  being  involves  a  good  deal  of  time  on  the  part  of 
a  highly  trained  investigator.  But  when  we  keep  in  mind 
the  huge  cost  of  the  administration  of  the  criminal  prob- 
lem in  its  present  relatively  ineffectual  manner,  the  ques- 
tion of  expense  ought  not  to  be  made  an  insurmountable 
difficulty.  As  matters  stand,  however,  the  application  of 
psychiatry  is  too  selective  and  too  infrequent  in  present 
day  practice  and  therefore  deprived  of  a  real  chance  to 
test  out  its  applicability. 

In  the  second  place,  it  is  still  difficult  for  the  judicial 
mind  to  approach  this  subject  of  psychiatry  with  a  thor- 
oughgoing open-mindedness,  for  historical  reasons,  at  any 
rate.  The  judge  is  still  apt  to  view  with  suspicion  any 
attempt  to  bring  psychiatric  elements  into  the  manage- 
ment of  a  criminal  case.  Curiously,  the  fundamental  fal- 
lacy of  viewing  medicine  as  an  instrument  for  aiding  the 
criminal  to  escape  the  just  punishment  of  the  law  is  still 
very  widespread  among  those  who  have  the  administra- 
tion of  the  criminal  in  hand. 

It  has  never  been  contended  that  psychiatry  offers  the 
long  sought  for  panacea  in  the  field  of  criminology.  It  is 
merely  the  best  instrument  thus  far  devised  for  a  better 
understanding  of  human  nature  and  human  conduct.  But 
if  it  is  to  make  its  fullest  possible  contribution  it  must 
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be  given  a  chance  to  work  in  an  atmosphere  of  mutual 
understanding. 

In  the  third  place,  it  is  absolutely  essential  to  free  the 
psychiatrist  who  is  working  in  connection  with  the  crim- 
inal process  from  the  odium  with  which  the  criminal 
usually  views  those  associated  with  the  machinery  of  the 
law.  Unless  the  psychiatrist  achieves  the  kind  of  rapport 
with  the  offender  whom  he  is  studying  that  he  aims  to 
achieve  with  the  patient  who  comes  to  him  voluntarily 
for  help,  his  task  will  be  doubly  difficult,  and  more  often 
than  is  necessary,  entirely  futile.  It  is  important,  there- 
fore, that  at  least  the  agencies  of  the  law  should  refrain 
from  giving  the  criminal  the  impression  that  the  psychi- 
atric approach  is  merely  an  additional  phase  of  the  proc- 
ess which  is  so  hateful  to  him. 

In  common  with  others  who  are  working  in  this  field, 
I  have  repeatedly  met  these  obstacles  to  a  free  application 
of  psychiatry  in  connection  with  the  criminal  process  and 
before  real  progress  can  be  made  in  this  field,  these  ob- 
stacles must  be  eliminated. 

THE  PSYCHIATRIST'S  DAY  IN  COURT  x 

In  passing  sentence  upon  the  youthful  murderers  of 
Bobby  Franks,  Judge  Caverly  said  that  the  value  of  such 
tests  as  those  used  by  the  psychiatrists  to  determine  the 
deeper  motives  for  the  crime  "seems  to  lie  in  their  appli- 
cability to  crime  and  criminals  in  general"  and  that  they 
"concern  the  broad  questions  of  human  responsibility  and 
legal  punishment."  As  if  to  justify  his  opinion,  discussion 
of  this  case  turned  abruptly  from  the  terrible  details  of 
the  crime  and  the  amazing  characteristics  of  its  perpe- 
trators to  those  larger  issues  which  the  type  of  defense 
rather  than  the  crime  itself  forced  upon  the  attention  of 
the  public. 

*Fy  Thomas  W.  Salmon,  M.  D.,  in  The  Survey.  October  IS,  1924. 
Vol.   111.    No.  2. 
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Which  of  these  larger  issues  especially  concern  those 
of  us  whose  interest  in  abnormal  behavior  lies  chiefly  in 
the  fact  that  we  spend  our  lives  in  dealing  with  its  con- 
sequences? What  effect  will  their  "day  in  court"  have 
upon  some  of  the  new  viewpoints  from  which  psychia- 
trists have  been  studying  disorders  of  conduct?  What 
value  is  the  public  inclined  to  place  upon  the  tendency  to 
go  far  behind  an  anti-social  act  to  discover  and  evaluate 
its  causes  ?  Was  the  opportunity  so  dramatically  afforded 
to  exhibit  to  the  public  the  methods  by  which  the  psy- 
chiatrist studies  the  behavior  of  human  beings  a  favorable 
or  an  unfavorable  one?  Although  for  reasons  that  it 
clearly  indicated,  the  Court  did  not  take  the  exhaustive 
psychiatric  study  of  the  defendants  into  consideration  in 
passing  judgment,  it  is  evident  that  it  formed  the  basis 
for  the  statement  "They  have  been  shown  in  essential 
respects  to  be  abnormal ;  had  they  been  normal  they  could 
not  have  committed  this  crime."  If  it  is  the  general  pub- 
lic belief  that  it  is  fruitful  to  go  as  far  behind  anti-social 
acts  as  is  necessary  in  order  to  determine  the  causes  of 
crime,  if  people  generally  believe — with  the  Court — that 
the  study  made  by  White,  Healy  and  Glueck  and  their 
associates  was  "of  extreme  interest"  and  "a  valuable  con- 
tribution to  criminology"  and  if  they  share  the  opinion 
of  the  Court  that  this  study  showed  these  youths  to 
be  "in,  essential  respects  abnormal,"  then  the  public 
must  also  be  convinced  that  there  have  indeed  been 
raised  "broad  questions  of  human  responsibility  and 
legal  punishment"  that  must  sooner  or  later  be 
answered. 

In  its  editorial  comment  upon  Judge  Caverly's  opinion, 
the  New  York  World  said  "to  the  question  of  whether 
Judge  Caverly  should  impose  life-imprisonment  or  death 
the  alienist  as  such  had  nothing  to  contribute.  That  was 
a  question  not  of  abnormal  psychology  but  of  public  pol- 
icy." Some  might  not  be  so  certain  that  scientists  "as 
such"  have  nothing  to  contribute  to  questions  of  public 
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policy  and  there  might  also  be  a  question  in  some  minds 
as  to  whether  public  policies  may  not  sometimes  be  illu- 
minated by  abnormal  psychology — the  policy  toward 
alleged  witches  pursued  by  our  forefathers  in  Salem  for 
example — but,  in  the  broad  sense  in  which  it  was  in- 
tended, the  statement  of  the  World  is  doubtless  correct. 
Public  policy  in  England,  after  Queen  Victoria  was  born, 
approved  of  the  legal  execution  by  judicial  sentence  of  a 
little  child  nine  years  old.  Not  only  who  shall  be  put  to 
death  but,  to  an  increasing  extent,  who  shall  be  permitted 
to  be  born  are  questions  of  public  policy  that,  in  the  end, 
will  be  determined  by  the  people  themselves  rather  than 
by  the  scientists  (or  even  courts)  and  will  accurately  rep- 
resent their  enlightenment,  self-control  and  attitude  to- 
ward their  fellow-men.  It  is  for  this  reason  that  the 
opinion  of  the  public  on  the  questions  that  the  Chicago 
trial  has  raised  is  of  such  great  importance. 

It  is  difficult  for  an  individual  to  ascertain  public  sen- 
timent. Although  a  psychiatrist  is  sure  to  be  asked  for 
his  opinion  by  a  good  many  acquaintances  (and  given 
the  opportunity  of  listening  to  their  views  by  a  much 
larger  number)  those  with  whom  I  have  exchanged  opin- 
ions concerning  the  psychiatric  aspects  of  the  Leopold- 
Loeb  trial  probably  do  not  number  altogether  more  than 
a  hundred.  Colleagues  with  whom  I  have  discussed  the 
case  have  had  equal  opportunities,  however,  and  I  have 
learned  in  this  way  the  frank  personal  opinions  of  several 
hundreds  more.  Most  newspapers  commented  editorially 
upon  this  subject.  These  editorial  views  and  the  large 
number  of  letters  from  readers  that  were  printed  in  the 
newspapers  make  available  a  very  considerable  amount 
of  individual  public  opinion.  A  study  of  the  views  thus 
presented  shows  that  only  a  relatively  small  number  of 
persons  share  the  opinions  of  the  Court  that  have  been 
quoted  above.  Fortunately  it  indicates  also  the  chief  rea- 
sons for  the  surprisingly  large  amount  of  dissent.  Such 
reasons  are  worth  careful  examination.  To  consider  them 
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candidly  will  aid  in  finding  answers  that  were  asked  at 
the  beginning  of  this  article. 

The  outstanding  reason  for  public  disagreement  with 
the  opinions  of  Judge  Caverly  regarding  the  value  of  the 
defense's  psychiatric  study  of  Leopold  and  Loeb  was 
frank  disbelief  in  its  fairness  and  honesty.  This  disbelief 
was  expressed  by  all  kinds  of  people — lawyers,  editorial 
writers,  correspondents  of  the  newspapers,  physicians  and 
social  workers.  In  its  crudest  form  it  consisted  simply 
in  the  scornful  statement  that  this  new  kind  of  expert 
testimony  showed  on  its  face  that  it  had  been  bought  and 
paid  for  and  would  hereafter  be  available  to  anyone  who 
could  pay  the  price.  Other  persons,  a  little  more  char- 
itable, expressed  the  opinion  that  the  psychiatrists  were 
evidently  sincere  in  their  desire  to  make  correct  observa- 
tions and  frank  statements  but  quite  obviously  were  mis- 
led by  the  intensely  partisan  character  of  the  whole  pro- 
ceeding. Everyone  who  knows  White,  Healy  and  Glueck 
and  is  familiar  with  the  high  standards  of  their  scientific 
work  and  the  indefatigable  search  for  truth  that  has  char- 
acterized all  of  it  realizes  that  this  distrust  must  have 
been  created  by  factors  entirely  apart  from  the  person- 
ality of  those  men.  Some  responsibility  can  be  attached 
to  the  partisan  way  in  which  the  news  of  the  testimony 
was  very  often  presented  to  newspaper  readers.  One 
great  dajly  referred  to  Dr.  Healy,  upon  his  first  appear- 
ance in  the  court  room,  as  "the  defense's  $250  a  day  ex- 
pert." The  implication  thus  conveyed  is  no  more  signifi- 
cant than  the  confidence  of  the  writer  of  the  dispatch  in 
the  attitude  of  those  who  would  read  it.  When  one 
thinks  of  the  enduring  contributions  that  Dr.  Healy  has 
made  to  the  understanding  of  childhood  and  the  practical 
management  of  the  conduct  disorders  of  children,  many 
other  ways  in  which  he  might  have  been  identified  come 
to  mind. 

This  public  attitude  of  distrust,  however,  had  nothing 
to  do  with  the  personal  reputations  and  scientific  positions 
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of  the  men  involved.  Neither  was  the  partisan  way  in 
which  their  testimony  was  often  treated  by  the  press, 
wholly  responsible.  Its  reasons  lay  deeper.  They  are  in- 
herent in  the  wholly  impossible  position  in  which  a  scien- 
tific man  is  placed  in  such  a  trial.  With  the  main  facts 
of  the  crime  admitted,  there  was  no  information  required 
by  the  Court  which  approached  in  importance  that  relating 
to  the  pathological  seeds  of  the  crime  and  the  way  in 
which  they  grew  into  criminal  impulses  in  the  minds  of 
the  defendants.  Yet,  through  the  most  absurd  procedure 
that  could  be  devised,  the  only  way  in  which  the  Court 
was  permitted  to  secure  this  information  was  by  the  tes- 
timony of  experts  pitted  against  each  other  whose  opin- 
ions were  discounted  before  they  were  uttered  by  the 
very  fact  that  they  represent  a  special  point  of  view.  In 
the  future,  research  in  psycho-pathology  and  doubtless  in 
many  related  fields  will  throw  much  greater  light  than 
does  our  present  knowledge  upon  the  causes  of  crime. 
If,  however,  expert  testimony  has  then  to  be  given  under 
the  same  conditions  that  now  prevail  in  criminal  courts, 
it  is  certain  that  no  practical  use  will  be  made  of  such  new 
knowledge,  no  matter  how  important  it  may  be.  In  the 
public  mind,  if  not  in  those  of  judges  and  juries,  the  tes- 
timony of  experts  employed  by  different  sides  will  con- 
tinue to  exactly  counterbalance.  There  is  only  one  way 
to  end  such  a  situation  and  that  is  to  take  a  lesson  from 
the  wise  procedure  growing  up  in  juvenile  courts  and 
have  all  such  studies  conducted  by  experts  employed  by 
the  court  and  reporting  directly  to  it.  It  has  been  said 
that  this  cannot  be  done  under  the  present  form  of  law. 
If  this  is  so,  it  would  seem  to  the  layman  that  such  a  form 
of  law  is  no  longer  a  useful  mechanism  for  dealing  effec- 
tively with  human  problems,  but  merely  a  barrier  to  prog- 
ress and  a  smoke-screen  for  the  concealment  of  truth. 

It  is  useless  to  go  very  much  farther  into  that  phase 
of  public  opinion  that  expresses  itself  most  vigorously  by 
disbelief  in  the  integrity  of  all  psychiatric  experts.  Every- 
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thing  that  they  say  in  court  must  be  entirely  without 
weight  in  the  mind  of  any  person  who  believes  that  it 
merely  represents  "bought-and-paid-for"  opinion.  There 
are,  however,  a  good  many  people,  including  all  those 
who  know  the  men  who  have  been  named,  who  fully 
believe  in  their  honesty  and  sincerity.  It  is  to  this  minor- 
ity that  we  must  turn  to  gage  public  opinion  as  to  any 
practical  value  that  the  new  psychiatric  approaches  to 
the  study  of  crime  may  have  demonstrated  in  this  case. 
In  this  minority  is  to  be  found  a  considerable  number  of 
persons  who  are  already  familiar  with  the  work  of  Healy 
in  Chicago  and  Boston,  and  Glueck  at  Sing  Sing  Prison 
and  the  Bureau  of  Children's  Guidance.  To  them  there  is 
nothing  new  in  a  kind  of  study  that  takes  account  of  the 
whole  individual — all  the  mind  and  all  the  body,  as  well 
as  the  environment  in  which  he  grows  and  lives — in  de- 
termining what  factors  are  responsible  for  conduct. 

In  this  case,  the  Court  said  "It  is  beyond  the  province 
of  this  court  as  it  is  beyond  the  capacity  of  human  science 
in  its  present  state  of  development  to  predict  the  ultimate 
responsibility  for  human  acts."  Ultimate  explanations 
lie  beyond  the  present  (and  probably  the  future)  frontiers 
of  every  science,  but  well  within  the  province  of  psycho- 
pathology  today  are  the  data  for  understanding  many 
human  thoughts,  feelings  and  acts  that,  within  our  own 
time,  have  seemed  inexplicable.  It  should  be  widely  in- 
stead of  little  known  that  the  study  made  of  the  lives  and 
characteristics  of  Leeopold  and  Loeb  was  not  a  fantastic 
procedure,  conducted  only  for  its  effect  in  a  particular 
case,  but  the  kind  employed  in  all  serious  studies  of  ab- 
normal conduct.  The  psychiatrist  of  the  present  is  contin- 
ually seeking,  often  successfully,  to  find  out  why  men, 
women  and  children  have  disorders  of  thinking,  feeling 
or  behaving.  In  many  thousands  of  instances,  where  there 
is  no  question  whatever  of  criminal  responsibility,  the 
same  kind  of  inquiry  is  being  made  to  find  out  why  fear 
exists  when  there  is  nothing  to  be  afraid  of,  disability 
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when  the  body  is  intact,  distaste  for  life  when  a  powerful 
instinct  demands  its  protection,  inability  to  act  when  there 
is  urgent  need  for  action,  of  over-activity  when  the  or- 
ganism cries  out  for  rest. 

Psychiatrists  opening  their  morning  papers  during 
this  trial  must  have  been  startled  to  find,  in  place  of  the 
customary  news,  columns  of  clinical  material  in  no  wise 
different  from  that  which  they  heard  the  preceding  day 
as  part  of  a  "case  history"  presented  at  the  staff  confer- 
ence of  a  psychiatric  clinic.  Perhaps  one  such  heavy  dose 
of  psychiatric  clinical  material  in  the  newspapers  will  be 
considered  sufficient  for  quite  a  period  of  time,  yet,  those 
who  remember  the  accounts  twenty  years  ago  of  the  evi- 
dence in  the  Thaw  case  will  prefer  the  new  type  of  clin- 
ical evidence  to  the  old.  There  can  be  no  doubt  that  those 
persons  whose  minds  are  not  closed  by  disbelief  in  the 
honesty  of  the  examiners  have  gained  new  points  of  view 
toward  the  ultimate  sources  of  crime  that  may  some  day 
be  reflected  in  public  opinion  and  later  in  public  policy. 

The  Chicago  trial  supplied  without  cost  the  kind  of 
popular  education  that  for  some  time  has  been  earnestly 
desired  by  students  of  crime  and  criminology.  Discus- 
sions have  been  provoked  which  cannot  fail  to  throw  light 
upon  subjects  thus  far  abandoned  to  prejudice.  The  in- 
difference of  parents  and  teachers  to  certain  phases  of 
child  life  has  received  a  jolt  and  the  need  for  applying 
preventive  measures  in  abnormal  developments  of  behav- 
ior patterns  is  far  more  generally  appreciated  than  it  was 
before  the  new  psychology — in  an  atmosphere  of  distrust 
and  ridicule — exhibited  its  methods  of  study  in  a  Chicago 
court  room.  Columns  of  newspapers  are  open  for  dis- 
cussions which  before  this  trial  were  not  considered 
worthy  of  space  that  might  have  been  devoted  to  details 
of  crime.  A  shocking  murder  and  an  extraordinary 
"close-up"  of  two  abnormal  personalities  has  set  several 
thousand  persons  thinking  along  novel  lines  and,  in  con- 
sequence, we  are  now  hearing  from  entirely  new  quarters 
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demands  for  more  adequate  facilities  for  the  scientific 
study  of  crime  and  criminals.  If  the  utterly  useless 
methods  by  which  alone  psychiatric  expert  testimony  can 
now  be  heard  in  court  are  reformed,  and  one-tenth  of  the 
space  devoted  by  newspapers  to  other  phases  of  crime  is 
devoted  to  some  of  its  real  origins,  the  unjust  and  merci- 
less denounciation  of  honest  scientific  men  who  tried  to 
present  the  psychological  bearings  of  an  abnormal  crime 
may  be  forgiven. 

MEDICO-PSYCHOLOGICAL  STUDY  OF 
DELINQUENTS1 

The  most  fundamental  need  of  courts  which  deal 
specifically  with  human  problems  is  knowledge  of  the 
qualities  of  the  human  beings  concerning  whom  a  deci- 
sion is  to  be  made  and  knowledge  of  the  causes  of  the 
behavior  which  is  the  affair  at  issue.  Why  should  there 
be  the  slightest  expectation  of  doing  anything  like  the 
best  that  can  be  done  in  court  work  without  following  the 
guiding  principles  of  science  and  common  sense  which 
have  led  to  all  improvement  and  success  in  other  fields? 
These  principles  involve,  primarily,  scientific  acquaintance 
with  material  handled,  with  the  relation  of  cause  to  effect, 
of  adequately  ascertained  cause  to  ascertained  effects,  in- 
cluding the  effects  of  court  action.  The  application  of 
such  principles  requires,  here  as  elsewhere,  the  develop- 
ment of  a  technic  of  studying  causes — which,  as  we  can 
readily  show,  are  frequently  not  at  all  superficial  or  easy 
of  discernment — and  requires,  as  well,  building  up  a  ra- 
tional system  of  observing  effects. 

It  is  certainly  not  impertinent  to  the  dignity  of  the 
law  in  this  day  of  aiming  at  progress  to  ask  why  this 
particular  department  of  human  effort,  this  deciding  of 
human  affairs  under  the  provisions  of  legal  procedure, 

1  By  William   Healy,    M.   D.,   and  Augusta   F.   Bronner,   Ph.D.,    of   the 

Judge  Baker  Foundation,  Boston,  reprinted  from  Mental  Hygiene.  3:1-8. 
uly,  1919. 
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should  in  any  way  be  exempt  from  investigations  of 
efficiencies  and  of  the  causes  for  the  failures  which  we 
all  know  exist  in  such  large  measure.  Indeed  it  is  no 
small  matter  for  wonderment  that  there  has  never  been 
any  keen  necessity  felt  by  the  legal  profession  for,  at 
least,  the  sort  of  critical  and  interpretative  statistical 
treatment  of  success  and  failure  that  is  considered  an 
absolutely  necessary  periodical  procedure  in  other  human 
activities.  It  is  plain,  however,  that  the  special  study  of 
fundamental  causes  has  lagged  behind  because  it  is  only 
recently  that  a  science  of  behavior  has  ever  been  pro- 
jected. 

In  this  brief  discussion  of  the  part  that  medico- 
psychology  can  and  should  play  in  aiding  solution  of 
the  problems  of  delinquents  we  especially  desire  to  make 
clear  its  function  in  gathering,  differentiating,  and  inter- 
preting the  facts  of  the  background  and  of  the  possibili- 
ties in  the  given  case.  This  may  perhaps  best  be  done 
by  centering  about  a  concrete  case;  the  last  one  seen  be- 
fore this  paper  was  written  is  typical  enough  in  many 
ways. 

A  boy,  11  years  old,  is  in  court  as  a  night  vagrant; 
very  repeatedly  during  the  last  few  months  he  has  been 
staying  away  from  home  all  night  and  sometimes  even 
two  nights.  The  police  have  several  times  found  him 
after  midnight.  His  parents  now  appear  with  the  officers 
to  substantiate  the  complaint.  The  lad,  Jim,  is  a  very 
ordinary-looking  boy,  with  nothing  in  any  way  remark- 
able about  his  appearance.  What  basis  has  the  judge  for 
decision  in  this  case  ? 

First,  the  lad's  offenses :  Anyone  with  experience  or 
imagination  can  apprehend  that  this  is  a  very  important 
case  because  of  danger  for  the  boy's  future,  danger  to 
him  and  to  society.  His  night  habits,  wandering  about 
and  sleeping  here  and  there,  will  probably  lead  him 
straight  into  a  thieving  career,  perhaps  into  burglary ;  he 
is  likely  to  become  acquainted  with  sexual  misdemeanors 
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and  to  acquire  bad  sex  habits ;  to  say  nothing  of  general 
lowering  of  his  moral  standards  and  conditions  of  health. 
The  repetition  of  his  misbehavior,  of  course,  has  greater 
meaning  than  a  single  escapade,  but  the  wise  judge  knows 
that  the  bare  fact  of  repetition  of  offense  or  of  previous 
court  record  offers  no  criterion  for  safe  judgment.  The 
fact  is  that  the  day  has  long  gone  by  when  a  decision 
concerning  the  juvenile  offender  can  be  regarded  as  good 
procedure  if  it  is  made  merely  on  the  basis  of  offenses, 
even  as  serious  as  the  above. 

The  boy's  age  signifies  little ;  many  a  long  career  of 
crime  has  begun  as  early.  His  nativity — he  was  born  in 
Boston  and  his  parents  in  Italy — denotes  nothing  in  and 
of  itself ;  similar  misconduct  is  found  equally  among 
other  nationalities,  even  our  native  stock.  His  physical 
appearance,  his  size  and  signs  of  normal  health,  offers 
no  help  for  adjudication.  The  other  facts  presented  to 
the  judge — that  the  lad  is  normally  advanced  in  school 
for  his  age  and  social  group,  being  in  the  fifth  grade, 
that  the  parents  seem  to  be  decent  people  and  partake  in 
in  the  complaint,  that  he  lives  in  one  of  the  most  crowded 
districts — likewise  suggest  no  solution. 

The  judge  proceeds  further,  giving  time  as  the  press 
of  other  cases  allows.  He  learns  that  the  parents  are  in- 
telligent above  the  average  immigrants — according  to  the 
officers  .they  bear  a  good  reputation  and  are  not  alcoholic 
— they  are  concerned  about  their  boy  and  have  searched 
for  him  at  night.  They  say  that  until  five  or  six  months 
ago  he  gave  no  trouble ;  since  then  they  have  punished 
and  scolded  and  begged  him  to  do  better.  He  has  often 
promised,  but  very  soon  stayed  out  again.  They  know 
nothing  of  his  companions  or  of  his  night  doings ;  he 
does  not  answer  when  they  ask  him  about  this.  He  is  a 
healthy  boy,  of  good  habits  otherwise,  and  not  peculiar 
in  any  way,  as  far  as  they  can  tell.  The  officers  state 
that  Jim  engages  in  no  other  delinquencies  ;  the  boy  bears 
a  good  reputation  in  school,  except  for  occasional  truancy. 
20 
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Then  it  comes  out  that  he  attends  school  often  after  he 
has  been  out  all  night.  The  boy  himself  insists  that  he 
always  stays  out  alone  and  that  he  merely  wanders  about 
looking  at  things.  Jim's  attitude  towards  his  parents  is 
normal  in  the  court  room  and  he  says  that  they  treat 
him  well  and  that  he  loves  them.  Finally,  he  states  in 
ordinary  boyish  fashion  that  he  does  not  know  why  he 
prefers  wandering  on  the  streets  to  sleeping  in  his  own 
bed. 

The  judge  has  now  given  considerable  time,  nearly 
an  hour,  to  obtaining  skilfully  a  clear  statement  of  these 
essential  facts  to  supplement  the  investigation  already 
begun  by  an  officer  of  the  court.  Here  is  a  case  without 
obvious  intricacies,  but  what  are  the  real  guides  to  ra- 
tional adjustment?  The  parents  in  genuine  solicitude  say 
they  are  willing  that  Jim  be  sent  to  an  institution;  they 
have  tried  hard  with  him  and  have  failed ;  the  boy  does 
not  want  to  go  and  renews  his  promises  to  remain  at 
home.  At  this  point  the  judge,  without  pretending  to 
know  the  real  personality  of  the  boy  or  the  causation  of 
his  misbehavior,  may  make  the  shrewdest  decision  he 
can.  (Of  course,  sometimes  there  is  pretence  from  the 
bench  of  ability  from  vast  experience,  and  so  on,  to  make 
it  possible  to  diagnose  mentality,  causation  and  what  not 
even  from  an  interrogation  lasting  a  few  minutes — but 
then  from  other  judges  comes  the  more  ingenuous  asser- 
tion that  a  judge  is  paid  to  make  a  guess  in  these  matters  ; 
to  be  sure,  the  best  guess  that  he  can  make.) 

On  behalf  of  probation  in  this  case  the  judge  may 
think  of  the  possibility  of  modifying  behavior  through 
fear  of  the  court  or  through  the  friendly  supervision  of 
the  probation  officer.  But,  if  we  may  judge  by  other 
careers  which  have  begun  with  this  type  of  offense,  these 
general  measures  are  not  particularly  likely  to  prove 
effective,  since  they  cannot  meet  special  needs  which  are 
really  not  known.  The  probation  officer  without  specific 
knowledge  has  no  specific  remedy  to  offer.    The  other 
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usual  alternative,  an  institution  for  delinquents,  is  the  eas- 
iest solution.  But  would  it,  either,  meet  the  boy's  individ- 
ual problem?  Everyone  knows  what  an  institution  for 
such  a  case  means :  artificial  conditions  of  home  life,  re- 
pression of  many  normal  activities  and  interests  of  boy- 
hood, companionship  with  other  older  and  worse  delin- 
quents, costliness  to  the  state,  and  so  on.  Puzzled,  the 
judge  may  continue  the  case  for  further  information.  This 
ordinarily  means  nothing  but  gathering  more  facts  about 
the  objective  features  of  the  home  life  and  neighborhood. 

The  point  of  view  of  medico-psychological  study  and 
diagnosis  may  now  be  considered :  First,  what  can  be 
known  through  ordinary  court  room  observation  of  the 
physical  make-up  of  this  boy?  He  may  have  some  sig- 
nificant defect  or  irritative  condition,  not  at  all  suggested 
by  his  normal  appearance.  He  may  have  astigmatism, 
and  headaches  in  the  evening,  or  even  a  heart  lesion  of 
which  his  parents  do  not  know,  or  a  hernia,  or  definite 
symptoms  of  some  nervous  disorder.  Such  physical  find- 
ings may  have  significant  relationship  to  causation,  prog- 
nosis and  treatment. 

And  the  developmental  history  has  not  been  ascer- 
tained ;  evaluated  in  the  light  of  a  careful  professional  in- 
quiry it  may  be  in  some  cases  largely  explanatory  and 
show  the  limitations  and  possibilities  of  treatment  for 
delinquency.  For  example,  Jim  may  be  subject  to  the 
slighter  forms  of  epilepsy,  readily  overlooked,  which  in 
certain  cases  are  so  clearly  associated  with  the  impulse  to 
wander.  Or  some  fact  or  earlier  disease  or  injury  may 
throw  light  upon  the  present  tendencies.  The  possible 
variations  of  antecedent  causation  are  many. 

The  many  facts  told  straightway  in  professional  con- 
sultation, but  rarely  revealed  in  the  court  room,  often 
include  very  significant  data  concerning  heredity  and 
family  life,  habits  and  behavior  reactions  of  the  young 
offender.  And  specially  do  we  note  that,  naturally,  this 
account  of  the  boy's  character  and  conduct  often  much 
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more  nearly  approaches  the  truth  than  the  picture  given 
to  the  judge. 

Most  important  of  all,  however,  is  what  may  be  learned 
through  medico-psychological  study  of  the  mental  aspects 
of  the  boy's  life.  And  we  must  insist,  first  and  last,  that 
by  psychological  inquiry  we  mean  study  of  the  function- 
ing of  ordinary  normal  mental  processes  and  laws  as  well 
as  possible  abnormal  phases  of  mental  life.  Mental  habits, 
ideations,  imageries,  repressions,  commanding  interests, 
special  abilities,  particularized  disabilities,  form  a  field  of 
greater  importance  for  understanding,  if  one  is  really  to 
know  the  total  range  of  problems  presented  by  delin- 
quents, than  is  the  discovery  of  mental  defect  and 
psychotic  conditions  which  all  recognize  as  one  of  the  big 
single  factors  in  the  production  of  delinquency.  In  the 
dynamic  features  of  mental  life  and  in  the  mental  con- 
tent itself  we  have  material  for  explanation  and  for  re- 
direction and  re-education  that  is  invaluable.  This  is  true 
even  of  some  of  the  cases  where  there  is  abnormality  of 
slight  degree. 

To  come  back  to  Jim,  the  fact  that  he  answers  fairly 
well  the  judge's  questions,  that  he  is  reported  to  be  in  the 
fifth  grade,  means  little  concerning  his  mentality.  He 
may  be  mentally  defective  in  important  ways  and  still  be  a 
fair  conversationalist;  he  may  possess  the  good  memory 
powers  characteristic  of  many  of  the  feeble-minded,  and 
so  have  progressed  to  the  fifth  grade,  or,  on  the  other 
hand,  he  may  be  above  average  or  even  be  a  genius  in 
some  particular  ability  or  in  general,  and  yet  be  no  further 
advanced  in  school.  We  are  acquainted  with  just  such 
irrational  school  advancements  and  retardations,  and  have 
seen  many  individuals  whose  mentality  it  would  have 
been  quite  impossible  to  estimate  as  they  appeared  in  the 
court  room.  To  what  extent  the  offender  may  or  may 
not  be  psychopathic  or  what  peculiar  personality  traits  he 
may  have  is  also  not  in  the  least  revealed  without  special 
psychological  examination. 
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And  then  without  this  study  what  can  be  known  of 
the  inner  life  in  the  aspects  mentioned  above?  Who 
knows  what  he  is  thinking  about  or  repressing,  or  what 
moods,  or  grudges,  or  feelings  of  limitation  and  conflict 
in  his  own  household  he  may  be  harboring?  The  excit- 
ing cause  or  the  underlying  motive  of  such  behavior,  the 
force  of  which  the  experienced  psychologist  knows, 
ranges  from  such  a  general  fact  as  feelings  of  distaste  for 
Old  Country  standards  in  his  home  on  the  part  of  a 
young  American  to  some  secret,  subtle  revulsion  against 
some  one  experience.  Or  what  about  an  unknown  hold 
of  a  bad  companion  upon  the  boy  or  some  obsessive 
ideation  concerning  hidden  knowledge,  usually  of  sex 
affairs,  one  of  the  strongest  driving  forces  towards  de- 
linquency? 

It  is  perfectly  clear,  then,  that  to  understand  even  the 
minor  essentials  of  Jim's  case  he  must  be  looked  over 
physically  and  perhaps  some  special  physiological  tests 
made,  and  be  given  a  full  round  of  psychological  tests, 
not  alone  grading  him  according  to  a  mental  age-level, 
but  also  looking  for  specialized  features  of  the  mental 
functioning,  strong  or  weak,  and  that  by  the  most  skillful 
methods  his  inner  mental  life  and  mood  and  attitude  be 
explained  in  their  relationship  to  his  misbehavior. 

Accepting,  as  always,  the  challenge  of  the  practical 
issue,  we  may  meet  the  fair  question — What  is  ascertained 
through  this  study  that  the  judge  did  not  know,  what 
facts  that  bear  upon  the  really  proper  treatment  of  the 
case?  Our  answer  is  :  The  contributions  are  positive  and 
negative ;  the  latter  quite  as  valuable  as  the  former.  It  is 
as  essential  in  Jim's  case,  for  instance,  to  rule  out  epilepsy, 
chorea,  syphilis,  hysteria,  psychosis,  mental  defect,  and 
various  other  possibilities  which  we  have  found  active 
factors  in  other  cases  of  delinquency,  as  it  is  to  discover 
that  he  is  physically  healthy  and  particularly  energetic, 
and  that  he  is  highly  supernormal  in  general  mental  abil- 
ity and  possesses  dynamic  qualities  that  demand  much  in 
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the  way  of  interests,  activities  and  new  material  to  satisfy 
them.  Likewise  careful  summation  of  data  shows  that 
there  are  probably  no  very  significant  facts  of  heredity 
and  development  bearing  upon  the  boy's  tendency  to  de- 
linquency. Analysis  of  the  boy's  reactions  as  exhibited 
in  his  own  account  of  them  shows  no  indication  in  this 
first  study  of  him  that  there  is  clash  of  ideals  in  the 
household,  and  that  no  bad  attitudes  and  grudges  have 
been  formed.  For  the  more  positive  side,  it  stands  out 
clearly  that  though  the  household  is  well  managed  and 
favorable  in  many  ways  for  the  development  of  a  boy  of 
the  most  mediocre  capacities  and  though  there  is  quite 
normal  affection  displayed,  there  has  been  no  understand- 
ing whatever  of  Jim's  peculiar  needs  (perhaps  this  has 
led  to  a  certain  reserve  which  Jim  shows  towards  his  par- 
ents, but  has  not  exhibited  elsewhere)  and  there  is  very 
little  at  home  to  hold  the  interest  or  provide  outlets  for 
such  an  active-minded  and  capable  lad. 

The  necessary  careful  psychological  analysis  of  effects 
of  influences  outside  the  home  shows  early  acquaintance 
with  bad  companions,  rejection  of  their  modes  of  conduct, 
dwelling  on  ideas  of  adventures  in  city  life  received  from 
them,  a  first  taste  of  it  alone  and,  then,  following  the 
laws  of  repetition  of  pleasurable  effect  and  of  mental 
habit,  frequent  renewal  of  adventures  in  which  much  that 
was  new  and  of  great  interest  was  experienced.  Always 
alone,  Jim  found  in  his  night  wanderings  satisfaction  not 
obtained  elsewhere.  In  the  early  morning  hours,  for 
instance,  he  would  be  held  by  the  romance  of  huge  print- 
ing presses  turning  off  newspapers  of  the  day. 

The  essence  of  such  study  is  the  focussing  and  inter- 
pretation of  sufficient  data,  negative  and  positive,  for  the 
purposes  of  treatment.  Brought  together  and  evaluated 
are  many  more  facts  and  even  types  of  facts  than  the 
judge  in  court  can  ascertain.  The  way  to  a  better  ad- 
justment of  the  situation  concerning  Jim  is  now  obvious. 
It  cannot  be  doubted  that  an  institution  would  probably 
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be  his  undoing;  it  is  equally  clear  that  there  are  special 
measures  which  very  likely  will  prove  reconstructive, 
even  if  he  remains  at  home. 

The  above  features  of  this  interesting  case  were  suffi- 
cient to  make  its  presentation  of  value  for  a  general 
audience.  But  for  this  paper  it  should  be  stated  that  when 
the  study  had  proceeded  thus  far  our  records  show  that 
we  felt  the  possibility  of  there  being  much  more  to  the 
whole  affair.  The  professional  reader  will  be  particu- 
larly interested  in  what  follows.  Although  Jim  told  us 
of  certain  peculiar  and  strong  impulses  which  assailed 
him  so  that  while  at  times  he  was  in  the  mind  to  go 
home  from  school,  at  other  times  something  came  into 
his  head  which  impelled  him  to  stay  out,  yet  the  deeper 
explanation  concerning  these  impulses  could  not  at  that 
time  be  ascertained.  We  appreciated,  however,  that  Jim 
was  repressing  much. 

His  later  behavior  was  most  significant.  Possible  fear 
of  court  action  held  him  so  little  that  within  a  couple  of 
days  after  his  return  home  he  left  again  and  was  gone 
three  days.  Upon  his  reappearance  in  court  we  made 
further  attempts  to  get  at  the  true  underlying  facts. 
Queer  phases  of  his  "forgetting,"  especially  the  name  of 
a  companion,  now  appear  which  seemed  most  significant 
to  us.  We  took  pains  to  find  from  other  sources  who 
this  boy  was.  Then  with  the  name  given,  Jim  suddenly 
"remembered"  and  began  a  typical  story  of  mental  con- 
flict. Fitting  in  with  what  we  had  learned  specifically 
about  the  character  of  this  other  boy  was  Jim's  descrip- 
tion of  most  unfortunate  learning  from  him  of  sex  affairs 
and  night  adventures.  Jim,  however,  had  never  stayed 
out  with  this  boy. 

There  was  much  of  interest  centered  about  sex  words 
coming  up  in  Jim's  mind,  associated  with  impulses  to 
masturbation  on  the  street  at  night  and  desire  for  free 
night  life.  The  whole  picture,  the  many  details  of  which, 
of  course,  could  not  be  given  in  a  few  pages,  presents 
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the  mental  mechanisms  familiar  to  students  of  conflicts. 
There  was  the  original  deeply  emotional  experience,  the 
definite  association  at  this  time  of  at  least  two  main  ideas 
of  delinquent  behavior,  specific  efforts  at  repression  of 
one  of  the  main  components,  the  formation  of  a  typical 
complex,  the  dynamic  outlet  found  in  night  adventure. 

Now,  with  these  facts  ascertained,  the  specific  recon- 
structive measures  to  be  undertaken  are  at  last  clear. 
There  must  be  breaking  up  of  old  associations  and  initia- 
tion of  measures  adapted  to  re-education.  If  we  may 
judge  by  many  other  cases  seen  and  followed  up,  we  now 
have  the  clue  to  the  needed  modification  of  Jim's  be- 
havior. 

Summing  up :  We  know  on  the  basis  of  long  experi- 
ence that  such  medico-psychological  study  frequently 
brings  out  points  that  are  absolutely  essential  to  knowl- 
edge of  causation  which,  in  turn,  is  the  only  rational  ap- 
proach to  treatment.  Short  cuts  to  such  knowledge  are 
not  possible ;  why  should  one  expect  to  find  them,  con- 
sidering the  complexities  of  human  behavior  and  mental 
life?  And  what  are  hours  of  study  compared  to  months 
of  effort  which  may  be  unnecessary,  as  in  institutional 
life,  or  ineffective  and  misdirected  under  probation. 

Without  desiring  in  the  least  to  usurp  the  functions  of 
the  law,  and  without  the  least  argument  against  punish- 
ment in  appropriate  cases  as  a  good  therapeutic  agent, 
and  holding  no  brief  for  any  theory  of  either  causation 
or  treatment,  we  may  insist  on  such  study  as  representing 
a  minimum  standard  of  welfare  in  the  treatment  of  de- 
linquency. A  rational  method  of  meeting  the  needs  of 
the  youthful  offender,  which  indirectly  affords,  of  course, 
the  greatest  protection  to  society  by  thwarting  his  pros- 
pective career,  is  only  to  be  developed  by  utilizing  the 
facts  acquired  through  a  good  technic  of  medico-psychol- 
ogy. This  procedure,  carried  out  with  sympathy  and 
thoroughness,  will  contribute  greatly  to  the  effectiveness 
of  courts  and  of  other  human  agencies  which  attempt 
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some  solution  of  the  problems  of  delinquency.  Many  of 
the  huge  number  of  failures  which  occur  under  the  ordi- 
nary system  it  will  be  possible  to  avoid.  Moreover,  eval- 
uating any  method  or  regime  as  conducted  under  court  or 
institutional  auspices  is  rationally  possible  only  when  the 
essential  facts  of  causation  and  potentialities  of  the  hu- 
man material  handled  form  the  basis  of  judgment. 

THE  DELINQUENT1 

During  1917,  Dr.  Bernard  Glueck,  psychiatrist  at  Sing 
Sing  Prison,  made  a  study  of  some  600  consecutive  ad- 
missions to  this  prison  during  a  period  of  nine  months, 
and  it  is  interesting  to  note  that  66  per  cent  had  already 
served  one  or  more  prior  terms  in  prisons  or  reforma- 
tories. This  brings  up  the  interesting  question  as  to 
whether  such  individuals,  as  indicated  by  their  recidivism, 
are  irreformable.  It  is  quite  evident  that  such  is  not  the 
case,  but  that  the  situation  is  due  to  the  fact  that  in  none 
of  the  State  prisons  are  there  any  systematic  efforts  made 
to  study  the  make-ups  of  the  criminal  himself,  or  his  en- 
vironments either  inside  or  outside  of  institutions,  and 
to  readjust  him  to  society. 

In  the  study  of  these  600  cases  it  was  found  that  59 
per  cent,  in  addition  to  showing  various  disorders  of  con- 
duct, also  exhibited  some  form  of  nervous  or  mental  ab- 
normality, which  in  one  way  or  another  had  conditioned 
their  behavior.  Twelve  per  cent  of  these  sick  people 
were  insane;  28  per  cent  were  intellectually  defective; 
and  19  per  cent  were  classified  as  psychopathic.  Among 
the  defectives  we  find  recidivism  in  81  per  cent,  the  rate 
among  the  psychopaths  rising  to  87  per  cent. 

The  significance  of  such  psychological  findings  as  are 
shown  in  these  figures  can  not  be  ignored  if  one  is  to  un- 
derstand the  social  and  legal  problems  presented  by  an 

1  By  Dr.  Frank  E.  Leslie,  Senior  Surgeon  U.  S.  Public  Health  Service. 
Reprint  No.  754  from  the  Public  Health  Reports.  June  2,  1922.  Pages 
1297-1307. 
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average  group  of  criminals.  Probably  in  no  other  sphere 
of  human  endeavor  is  there  evident  today  a  more  serious 
lack  of  coordination  of  effort  than  in  that  dealing  with 
criminals.  Enormous  and  increasing  expenditures  of  pub- 
lic money  have  been  poured  out  from  year  to  year  in  the 
struggle  against  a  growing  volume  of  crime,  but  it  is 
appalling  to  find  that  approximately  500,000  persons,  ac- 
cording to  the  latest  report  of  the  United  States  Census 
Bureau,  pass  through  the  penal  and  corrective  institu- 
tions of  this  country  annually,  and  practically  no  head- 
way is  made  to  break  through  this  vicious  circle  and 
lessen  this  increasing  number  of  citizens  who  early  be- 
come the  wards  of  their  respective  States. 

Dr.  Glueck  presents  a  number  of  interesting  case 
histories  which  very  well  illustrate  at  what  points  in 
the  career  of  these  criminals  corrective  measures  might 
have  been  instituted  to  prevent  them  from  becoming 
public  charges. 

For  example :  An  Italian,  aged  24,  was  sentenced  to 
Sing  Sing  for  grand  larceny.  Investigation  showed  that 
up  to  the  age  of  5  he  lived  in  a  crowded  home  where 
there  was  every  evidence  of  want.  In  his  fifth  year,  fol- 
lowing a  protracted  illness,  his  intelligence  was  affected, 
and  at  the  age  of  6  he  was  put  to  work.  He  was  first 
arrested  at  the  age  of  7,  for  annoying  neighbors,  and 
spent  some  six  months  in  an  institution.  For  the  next 
three  years  he  lived  in  an  extremely  bad  neighborhood 
and  was  twice  arrested  during  his  tenth  year.  He  went 
to  school  regularly  up  to  the  age  of  13,  and  his  record 
shows  excessive  truancy  and  backwardness.  In  his  thir- 
teenth year  he  was  arrested  for  petty  larceny,  and  then 
followed  two  years  spent  in  a  catholic  protectory.  On 
being  released  from  this  institution  he  worked  for  six 
months  at  odd  jobs,  and  during  his  sixteenth  year  was 
arrested  for  grand  larceny  and  sent  to  a  house  of  refuge 
for  nine  months.  This  was  followed  by  six  months  of 
work  as  a  common  laborer,  at  the  end  of  which  time  he 
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was  sentenced  to  a  reformatory  for  burglary.  He  was 
released  at  the  expiration  of  one  year  and  worked  at  odd 
jobs  for  some  12  months,  when  he  was  sentenced  to  a 
penitentiary  for  one  year  for  petty  larceny.  Then  fol- 
lowed a  period  of  three  years'  work  as  a  common  laborer, 
up  to  the  time  in  his  twenty-fourth  year  when  he  was  sen- 
tenced to  Sing  Sing. 

Repeatedly  the  histories  of  the  cases  mentioned  above 
show,  in  the  first  12  years  of  life,  want,  neglect,  bad  en- 
vironment, lack  of  recreation,  lack  of  schooling.  Fre- 
quently the  family  history  shows  the  father  to  be  exces- 
sively alcoholic,  and  the  mother  tuberculous.  Again 
syphilis  figures  either  in  one  parent  or  another. 

All  of  these  conditions  are  social  problems  which  may 
be  solved  by  concerted  action  on  the  part  of  the  public, 
and  which,  if  undertaken,  would  yield  rich  dividends  to 
the  average  citizen,  who,  as  a  taxpayer,  now  foots  the 
bills  for  this  army  of  500,000  so-called  delinquents 
marching  yearly  through  our  penal  institutions. 

Once  a  progressive  community  understands  that  its 
surest  protection  against  the  spread  of  crime  is,  first,  the 
betterment  of  conditions  in  early  life,  second,  a  proper 
classification  of  those  at  present  in  criminal  institutions, 
and  finally,  an  intelligent  and  persistent  effort  to  read- 
just this  class  of  society  again  into  the  general  com- 
munity, it  would  seem  that  every  State  would  demand  the 
development  of  a  program  among  the  constituted  admin- 
istrative agencies  of  the  criminal  law  which  would  revo- 
lutionize the  present  antiquated  and  extremely  costly 
methods. 

The  State  of  New  York  has  a  proposed  solution  of 
this  problem,  in  which  the  different  types  of  offenders  are 
carefully  classified  as  to  their  physical  and  mental  condi- 
tions when  the  offender  first  leaves  the  general  com- 
munity to  enter  a  penal  institution.  The  offender  first 
comes  to  a  reception  station,  consisting  of  a  medical  de- 
partment, a  psychopathic  clinic,  a  vocational  department, 
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an  educational  department,  and  a  department  where  he 
receives  ethical  and  religious  guidance.  From  this  recep- 
tion station,  after  having  been  classified,  he  is  sent  either 
to  an  industrial  prison,  a  farm  prison,  a  hospital  for  the 
criminal  insane,  or  an  institution  for  defective  delin- 
quents. The  sentence  for  all  cases  is  indeterminate,  and 
wherever  conditions  warrant  it,  parole  agencies  are  used, 
where  the  man  eventually  is  tried  out.  Here,  if  his  con- 
duct warrants  it,  his  sentence  ceases,  and  he  is  again  re- 
turned to  the  general  community. 

In  1919,  Dr.  L.  O.  Weldon,  of  the  United  States 
Public  Health  Service,  made  a  survey  of  100  prostitutes 
in  the  city  of  Louisville,  Ky.,  who  were  inmates  of  a  de- 
tention home,  undergoing  treatment  for  venereal  diseases, 
having  been  arrested  because  of  antisocial  behavior.1 

It  was  found  that  their  ages  ranged  from  17  to  52 
years.  Seven  could  not  read  or  write ;  45  stated  that  they 
always  disliked  school;  11  reached  the  eighth  grade,  3 
went  two  years  to  high  school,  and  2  completed  high- 
school  courses  and  attended  business  colleges.  Seventy- 
five  had  been  married,  one  or  more  times,  these  marriages 
resulting  in  63  children  living  at  the  time  of  the  study, 
39  dead,  43  miscarriages,  and  4  stillbirths.  Seventeen  of 
the  100  women  had  children  out  of  wedlock.  That  we 
may  realize  more  fully  the  many  grades  of  people  affected 
by  the  abnormal  behavior  reactions  of  this  group,  it  will 
be  interesting  to  note  the  occupations  of  the  husbands  of 
the  75  women,  72  of  whom  were  separated  or  divorced  at 
the  time.  The  occupations  included  laborer,  farmer,  me- 
chanic, soldier,  molder,  teamster,  chauffeur,  carpenter, 
factory  worker,  coal  miner,  plumber,  electrician,  painter, 
box  maker,  tinsmith,  printer,  railroad  foreman,  railroad 
fireman,  railroad  conductor,  policeman,  bartender,  sales- 
man, mail  carrier,  football  manager,  restaurant  keeper, 
real  estate  dealer,  cook,  harnessmaker,  blacksmith,  and 

1  Psychiatric  Studies  of  Delinquents.  Part  II:  A  Study  of  Physical  and 
Mental  Conditions  of  100  Delinquent  White  Women  in  Louisville,  Ky. 
Reprint  No.  598  from  the  Public  Health  Reports.  Vol.35.  No. 22.   May28,1920. 
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enamekr.  The  previous  occupations  of  the  women  were 
given  as  factory  worker,  36;  seamstress,  2;  milliner,  2; 
cash  girl,  2 ;  musician,  2 ;  department  store  employee,  1 ; 
bookkeeper,  1;  stenographer,  1.  Eighty  per  cent  made 
less  than  $10  per  week,  15  per  cent  made  between  $10  and 
$15  per  week,  and  4  per  cent  made  between  $15  and  $25 
per  week.  Practically  all  changed  their  work  frequently, 
and  all  at  intervals  depended  on  prostitution  for  their 
support.  One  woman,  42  years  of  age,  had  been  an  in- 
mate of  a  house  of  prostitution  for  21  years. 

As  to  court  records,  50  per  cent  were  recidivists,  hav- 
ing had  from  1  to  17  prior  arrests. 

As  to  physical  condition,  all  had  a  venereal  disease, 
52  per  cent  showing  a  positive  Wassermann,  and  81  per 
cent  having  gonorrhea.  Twenty-two  were  under  weight, 
but  78  were  in  a  fair  or  good  state  of  nutrition.  Five 
had  pulmonary  tuberculosis,  6  had  organic  heart  disease, 
34  were  alcoholic,  and  60  used  alcoholics  occasionally. 
Nine  were  drug  addicts;  17  smoked  cigarettes. 

Mentally,  only  seven  were  probably  normal.  Thirty- 
eight  were  feeble-minded,  with  mental  ages  ranging  from 
7  to  9.6  years.  This  group  included  four  pairs  of  sisters. 
Forty-three  were  constitutional  psychopaths,  with  mental 
ages  from  10.2  to  12.  This  group  showed  many  bad 
social  reactions,  such  as  prostitution,  alcoholism,  drug 
addiction,  thievery,  forgery,  neglect  or  desertion  of  chil- 
dren, etc.  They  repeatedly  manifested  irresponsibility, 
lack  of  judgment,  and  lack  of  foresight.  One  girl,  17  years 
old,  was  frankly  a  case  of  dementia  praecox,  and  had 
twice  been  admitted  to  a  State  mental  hospital,  where  she 
had  a  sister  committed  for  the  same  disease.  Three 
women  were  epileptic,  with  marked  egoistic  traits.  The 
women  classed  as  of  normal  mentality  gave  histories  of 
bad  early  environment,  two  having  been  daughters  of 
prostitutes,  and  one  the  daughter  of  an  alcoholic  mother. 
Two  others  came  from  environments  of  ignorance  and 
poverty,  and  the  father  of  one  was  an  alcoholic. 
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Is  it  not  plain  that  the  problem  of  prostitution  is 
something  bigger  than  simply  the  treating  of  the  300,000 
members  of  this  national  group  as  an  entity  ?  It  is  be- 
yond doubt  the  duty  of  society  to  realize  that  these 
women  are,  for  the  most  part,  mentally  sick  from  child- 
hood, because  of  the  failure  of  the  general  public  to 
manifest  sufficient  interest  in  the  social  conditions  of  the 
community  at  large  that  are  mainly  responsible ;  namely, 
poverty,  ignorance,  and  disease,  of  which  the  last  two 
may  be  relieved  by  better  housing,  better  schooling,  bet- 
ter industrial  hygiene,  more  community  playgrounds,  and 
more  active  work  by  churches  and  other  societies,  espe- 
cially among  the  poor.  The  public  would  be  horrified  and 
indignant  if  property  owners  and  public  authorities  al- 
lowed thousands  of  cases  of  smallpox  to  develop  in  the 
tenement  districts  of  a  city.  Why?  Because  the  small- 
pox might  spread  and  endanger  the  health  of  those  living 
in  more  favorable  districts.  Yet  society  complaisantly 
allows  a  pestilence  far  more  horrible  and  deadly  than 
smallpox  to  develop  constantly  in  its  midst,  and  when  oc- 
casional symptoms,  such  as  prostitution,  become  manifest 
to  a  degree  that  offends  the  elite,  they  cry  out  in  sancti- 
fied protest  against  the  laxity  of  the  police  in  wiping  out 
immorality.  It  is  surely  one  of  the  most  important 
tasks  for  mental  hygiene  and  social  hygiene  societies 
to  awaken,  by  education,  the  dormant  intellects  of  the 
people  to  a  full  realization  of  the  real  causes  of  delin- 
quency, namely,  mental  and  physical  illness,  poverty, 
and  ignorance — all  preventable  condition,  which,  no 
doubt,  society  will  correct  when  once  it  is  made  to  see 
the  economic  as  well  as  the  social  advantage  of  so 
doing. 

During  1920,  a  survey  was  made  by  Alice  M.  Hill1, 
of  the  Children's  Bureau,  Department  of  Labor,  of  the 

1  Psychiatric  Studies  of  Delinquents.  Part  III:  Social  and  Environmen- 
tal Factors  in  the  Moral  Delinquency  of  Girls  Committed  to  the  Kansas 
State  Industrial  Farm.  Reprint  No.  598  from  the  Public  Health  Reports. 
Vol.  35.    No.  26.    Pages  1501-36. 
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206  inmates  of  the  Kansas  Industrial  Farm  for  Women, 
and  here  again  was  brought  out  the  same  glaring  facts 
that  only  39  per  cent  were  of  normal  mentality  and  that 
80  per  cent  were  the  victims  of  poor  early  home  environ- 
mental conditions — practically  all  being  the  end  results 
of  mental  and  physical  sickness,  ignorance,  and  poverty. 
Sixty-five  per  cent  of  these  women  began  work  before 
the  age  of  16  years — 30  per  cent  before  14  years,  and  3 
per  cent  before  10  years — and  most  of  them  never  re- 
ceived over  $10  per  week.  Forty  per  cent  were  recidi- 
vists. They  had  been  committed  for  vagrancy,  truancy, 
larceny,  assault,  incorrigibility,  and  sex  offenses.  One 
had  been  sexually  delinquent  at  6  years  of  age,  and  sev- 
eral had  been  sexually  delinquent  at  11,  12,  and  13  years. 
The  age  at  time  of  commitment  varied  from  14  to  51 
years.  Practically  all  were  native  Americans.  Eighty  per 
cent  had  left  school  before  reaching  the  age  of  16.  Sixty- 
one  were  single,  55  married  and  52  divorced  or  separated 
from  their  husbands.  One  was  married  at  12  years  of 
age,  and  76  were  married  before  reaching  17.  Sixty-nine 
per  cent  were  pregnant  on  admission.  These  206  women 
gave  histories  of  40  miscarriages,  15  stillborn  children, 
and  163  live-born  children.  Many  of  the  live-born  died 
at  an  early  age,  and  very  few  of  the  surviving  children 
were  being  cared  for  by  their  mothers  at  the  time  of 
commitment. 

It  can  not  be  too  forcibly  stated  that  the  delinquent 
woman  is  not  immoral  because  of  any  inherent  evil  tend- 
encies or  because  of  any  abnormal  physical  or  anatomical 
make  up,  as  was  taught  up  to  25  years  ago.  Evil  is  largely 
the  direct  result  of  mental  or  physical  disease,  ignorance, 
and  poverty,  all  of  which  are  conditions  for  society  to 
remove;  and  the  method  to  be  applied  is  similar  to  meth- 
ods used  to  prevent  physical  sickness  such  as  tuberculosis, 
malaria,  smallpox,  and  typhoid  fever.  The  term  "hy- 
giene" is  used  in  teaching  sanitation  and  correct  physical 
living;  and  in  every  community  mental  hygiene  should 
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be  taught  and  practiced  as  well,  thus  gradually  eradicat- 
ing mental  and  social  diseases,  which  today  cause  more 
suffering  and  more  expense  to  the  public  than  does  any 
plague  we  might  name. 

The  studies  mentioned  show  the  products  of  delin- 
quencies in  prisons  for  adults.  Let  us  study  briefly  the 
beginnings  of  these  socially  abnormal  people. 

Dr.  Sanger  Brown,  second,  during  1919  made  a  care- 
ful study  of  delinquencies  and  behavior  disorders  of  early 
childhood  in  a  probationary  school  in  New  York  City. 
The  authorities  of  the  public-school  system  of  New  York 
have  established  separate  ungraded  classes,  truant 
schools,  and  probationary  schools,  and  they  were  inter- 
ested to  inquire  into  the  question  of  causes  and  origins 
of  school  truancy  and  delinquency.  To  accomplish  this 
work  the  National  Committee  for  Mental  Hygiene  ap- 
pointed a  physician,  a  psychologist,  and  a  social  service 
worker,  and  their  work  was  done  among  some  200  boys, 
all  under  the  age  of  15,  who  were  found  in  one  proba- 
tionary school.  All  of  these  boys  showed  marked  types 
of  delinquencies,  conduct  disorders,  and  maladjustments. 
An  individual  study  was  made  in  each  case  and  it  was 
found  that  a  considerable  number  of  delinquencies  were 
due  to  the  presence  of  nervousness  or  nervous  symptoms, 
sometimes  mild  and  temporary,  sometimes  severe  and  of 
long  standing.  A  most  common  symptom  observed  was 
disturbances  of  sleep,  and  it  was  found  that  children  with 
such  a  symptom  are  quick  tempered,  irritable,  and  lack- 
ing in  normal  emotional  control.  Another  frequent  nerv- 
ous symptom,  especially  in  smaller  boys,  is  over-activity. 
Such  boys  show  great  restlessness,  are  up  early  in  the 
morning,  and  stay  out  very  late  at  night.  They  are  often 
thin  and  ill-nourished.  Occasional  cases  were  seen  which 
are  quite  the  reverse  of  this  type,  the  boys  being  inactive 
and  appearing  to  lack  normal  nervous  vigor  and  energy. 
Frequently  there  are  found  boys  with  various  physical 
complaints,  comparable  to  those  seen  in  adults,  the  so- 
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called  neurotic  symptoms,  such  as  stomach  trouble,  head- 
aches, various  pains,  etc. 

It  was  found  that  a  very  considerable  number  of  de- 
linquent children  were  mentally  defective;  and  while  it 
is  true  that  mental  defect  is  the  basis  of  a  certain  amount 
of  delinquency,  by  far  the  greater  number  of  delinquents 
seem  to  present  the  problem  of  mental  maladjustment 
rather  than  that  of  actual  mental  defect.  Much  evidently 
depends  upon  the  early  home  life  and  neighborhood  en- 
vironment. In  the  study  of  these  delinquent  boys  it  was 
frequently  evident  that  the  parents  had  no  appreciation 
whatever  of  the  child's  condition.  They  might  either 
abuse  him  in  attempts  at  correction  or  discipline,  or  pro- 
tect him  too  much,  thus  hindering  him  from  developing 
such  qualities  as  he  possesses. 

The  question  of  personality  as  a  basis  of  delinquency 
and  behavior  disorders  of  childhood  is  one  of  great  inter- 
est. In  the  study  of  these  boys  it  was  learned  that  certain 
types  of  conduct  were  evidently  marked  with  an  extreme 
expression  of  an  inherent  tendency  which  had  existed 
previously.  Some  patients  who  became  markedly  de- 
pressed and  moody  on  some  occasions  were  found  to 
always  have  such  a  tendency,  and  would  probably  develop 
into  morbidly  suspicious  and  solitary  adults,  possibly  to 
a  point  of  becoming  and  remaining  permanently  antisocial. 

In  the  matter  of  the  direct  effect  of  environment  upon 
delinquency  a  study  of  these  boys  showed  many  poverty- 
stricken  homes,  in  which  both  father  and  mother  go  out 
to  work  during  the  day  and  do  not  return  until  night.  Dur- 
ing the  day  the  children  may  be  at  school  during  school 
hours,  but  after  school  they  remain  on  the  streets  until 
6  o'clock,  when  the  parents  come  home.  The  younger 
children  are  left  with  other  families  in  the  neighbor- 
hood, to  whom  a  small  sum  is  paid,  and  they  are  brought 
home  at  night  to  have  their  supper  and  go  to  bed.  What 
is  the  effect  of  this  unusual  situation  upon  the  minds  of 
small  children?  Evidently  it  is  the  reverse  of  cases  where 
21 
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there  seems  to  be  overcare  and  solicitude  on  the  part  of 
the  parents  for  their  children.  These  unfortunates  grow- 
up  with  no  knowledge  of  the  normal  relationship  existing 
between  parent  and  child.  They  know  very  little  of  kind- 
ness or  solicitude  for  their  ordinary  needs,  and  the  ques- 
tion of  systematic  instruction  or  training  does  not  enter 
their  lives  at  all. 

The  results  of  such  early  environment  are  all  too  evi- 
dent. These  children  naturally  are  put  to  work  just  as 
early  as  possible,  and  are  supposed  to  look  out  for  them- 
selves, not  only  in  respect  to  their  special  wishes,  but 
also  for  many  of  their  actual  physical  needs.  Such  chil- 
dren must  by  hook  or  crook  obtain  for  themselves  every- 
thing except,  perhaps,  the  bare  necessities  of  life.  There 
is  a  constant  sense  of  responsibility,  and  they  can  turn  to 
no  one  for  continued  assistance.  The  child,  perhaps  at 
the  age  of  10,  enters  the  field  of  competition  to  obtain  his 
needs,  and  this  opens  up  a  situation  which  brings  him 
into  contact  with  minds  more  mature  than  his  own.  He 
can  not  naturally  compete  in  childish  ways,  but  he  must 
win  in  any  case,  and  so  he  learns  little  by  little  to  deceive, 
to  falsify  emotions,  to  disguise  his  feelings ;  in  short,  he 
acquires  all  these  ways  of  deception  with  which  one  is  so 
familiar.  Naturally,  dishonest  tendencies  develop  and  the 
child,  for  reasons  quite  outside  himself,  has  become  anti- 
social. 

After  these  boys  reach  the  age  of  puberty  it  seems 
difficult  to  modify  their  attitude  for  a  number  of  reasons. 
If  such  environmental  conditions  can  be  improved  and 
proper  influences  can  steadily  be  brought  to  bear  at  that 
time,  there  is  every  reason  to  believe  that  these  boys  can 
be  reclaimed.  In  fact,  a  fair  proportion  of  these  boys 
found  in  probationary  schools  have  been  started  in  the 
right  direction,  and  it  is  thought  that  if  these  efforts  be 
continued  for  a  period  even  as  brief  as  six  months,  many 
will  adhere  to  the  proper  course. 

From  these  studies  which  have  been  made  in  juvenile 
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courts,  in  reformatories,  and  in  prisons,  it  is  evident  that 
there  is  a  close  relation  between  mental  defect  and  crime. 
It  has  been  conservatively  estimated  that  from  30  to  50 
per  cent  of  the  population  of  juvenile  and  adult  reforma- 
tories are  feeble-minded  or  insane ;  Goddard  and  Fernald 
both  claim  that  50  per  cent  is  a  fair  average. 

Crimes  demanding  careful  planning  or  clever  covering 
of  tracks  are  too  involved  for  most  feeble-minded,  but 
petty  larceny,  sexual  offenses,  wife  and  child  desertion, 
and  vagrancy  seem  fitting  pitfalls  for  persons  of  sub- 
normal intellect.  The  feeble-minded  also  frequently  be- 
come the  tool  of  more  clever  criminals  and  as  such  are 
often  found  in  court.  In  general,  they  are  not  vicious  any 
more  than  all  children  are  vicious ;  their  defect  does  not 
make  them  criminals.  The  fact  is  that,  with  childish 
minds,  they  are  trying  to  cope  with  adult  life ;  and  when 
society  realizes  that  these  adult  children  need  guidance 
and  protection,  a  fruitful  source  of  offense  will  be  closed. 

The  fact  must  not  be  lost  sight  of  that  among  juvenile 
offenders  we  find  the  usual  kinds  of  childish  crimes  com- 
mitted by  both  the  normal  and  the  feeble-minded.  Incor- 
rigibility, truancy,  and  stealing  are  the  common  "crimes" 
of  boys ;  and  incorrigibility  and  the  beginning  of  sex  of- 
fenses the  common  ones  among  the  girls.  Society  should 
at  this  period  sort  out  the  feeble-minded  and  carefully 
correct  and  guide  the  normal  juvenile  offender. 

But  we  must  not  think  that  all  classes  of  feeble-minded 
are  offenders.  The  idiot  is  a  person  with  the  mentality 
of  a  child  of  2  years  or  less.  He  can  feed  himself,  per- 
haps, but  otherwise  is  unable  to  attend  to  his  personal 
wants.  He  does  not  talk,  has  no  appreciation  of  danger, 
and  must  be  shielded  like  a  very  little  child.  The  imbecile 
may  attain  to  the  mental  grasp  of  a  child  from  3  to  7 
years  of  age.  He  can  be  taught  clean  personal  habits  and 
simple  routine  tasks  under  constant  supervision.  He  talks 
but  can  not  learn  to  read  more  than  simple  words.  These 
two  classes  are  naturally  institutional  types,  but  are  not 
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criminals,  the  moron  being  the  class  which  is  a  great 
menace  to  society.  The  moron  mentality  ranges  from  8 
to  12  years,  the  moron  thus  being  frequently  able  to  com- 
prehend school  work  up  to  the  fourth  or  fifth  grade,  and 
he  may  be  taught  to  do  fairly  complicated  tasks  with  only 
occasional  supervision.  However,  all  planning  must  be 
managed  for  him  as  he  has  no  judgment  or  foresight. 
He  frequently  appears  normal ;  and  as  he  makes  no  emo- 
tional appeal,  he  is  seldom  recognized  by  laymen  except 
to  receive  condemnation  for  the  failures  he  can  not  pre- 
vent. Common  laboring  work,  as  a  rule,  falls  to  his  lot 
and  he  does  it  fairly  well,  but  his  weakness  is  invariably 
brought  out  in  his  family  and  social  reactions — his  lack 
of  self-control,  the  foolish  ways  in  which  his  money  is 
spent,  and  his  childish  unconcern  for  the  future. 

It  is  a  fact  that  idiots  and  most  imbeciles  do  not  bring 
children  into  the  world.  This  leaves  the  propagation  of 
our  defectives  to  a  few  imbeciles  and  the  morons.  The 
family  of  the  moron  is  larger  than  the  family  of  the  nor- 
mal person,  and  a  very  large  per  cent  of  feeble-minded- 
ness  is  due  to  heredity.  A  burden  would  be  lifted  from 
society  if  eugenics  would  functionate  to  lower  or  oblit- 
erate this  percentage.  As  it  is,  they  are  not  recognized 
until  their  social,  economic,  and  educational  failures  are 
presented  to  public  welfare  authorities. 

Attention  is  called  to  one  class  of  delinquents  which 
gives  a  great  deal  of  concern  and  trouble  in  all  walks  of 
social  life.  The  school-teachers  of  the  lower  grades  al- 
ways have  the  "bad  boy"  with  whom  they  can  do  noth- 
ing ;  and  he  is  early  classed  as  incorrigible,  both  at  home 
and  in  school.  The  juvenile  courts  find  him  a  most  trying 
problem.  Houses  of  correction  and  reformatories  try  in 
vain  to  correct  or  reform  him,  and  perhaps  pass  him  along 
to  a  home  for  feeble-minded.  Here  he  is  a  most  disturb- 
ing element,  and  persons  in  charge  feel  that  he  should  be 
placed  in  a  penal  institution.  Indeed,  he  is  frequently 
sent  there,  and  creates  no  end  of  trouble,  the  prison  au- 
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thorities  feeling  that  he  should  be  placed  in  a  mental 
hospital  for  criminal  insane.  This  type  of  individual 
is  found  in  all  mental  hospitals,  and  every  institution 
knows  him  from  sad  experience.  In  fact,  he  is  found  in 
all  walks  of  civil  life,  in  factories,  mercantile  establish- 
ments, and  in  the  personnel  of  every  organization. 

Now,  these  incorrigibles,  these  trouble  makers,  are 
found  on  analysis  to  be  made  up  of  all  levels  of  intelli- 
gence and  ability.  They  are  by  no  means  all  feeble- 
minded, but  show  all  shades  of  psychopathic  make-up, 
and  represent  every  social  level.  Insubordination  is  their 
one  common  characteristic,  and  they  exhibit  inherent  fixed 
characteristics,  such  as  marked  selfishness,  vanity,  intol- 
erance, arrogance,  and  an  indifference  to  the  rights  of 
others. 

Adler  explains  them  as  having  an  egocentric  person- 
ality, the  condition,  in  his  opinion,  being  the  result  of 
arrested  personality  development.  The  personality  of  any 
individual  is  made  up  of  intelligence,  emotions,  and  con- 
sciousness of  self  and  of  others,  and  all  individuals  go 
through  the  following  stages  of  development,  each  stage 
having  its  own  significant  behavior  and  social  relations : 

(1)  The  period  of  infancy,  which  ends  with  wean- 
ing; 

(2)  Childhood,  extending  to  puberty; 

(3)  Adolescence,  extending  to  from  18  to  30  years 
of 'age,  and  perhaps  longer;  and 

(4)  Adult  life. 

Normal  adult  conduct  may  be  said  to  be  judged  by  the 
following  standards :  Ability  to  keep  the  peace,  to  be  re- 
liable, to  observe  property  and  personal  rights  of  others, 
to  fulfill  obligations,  to  support  oneself  and  dependents, 
to  manifest  emotional  control,  and  persistence  of  purpose 
and  loyalty  to  superiors. 

The  incorrigible  departs  very  markedly  from  these 
standards  and  never  reaches  the  normal  adult  stage  of 
development.    He  is  out  of  place  in  any  institution ;  and 
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Adler  suggests  as  a  remedy  that  courts  be  empowered 
to  legally  declare  such  an  individual  a  minor  until  he 
proves  himself  to  have  reached  a  normal  adult  maturity, 
meanwhile  appointing  a  guardian  who  will,  as  far  as 
possible,  keep  him  out  of  institutions.  This  plan  would 
at  least  furnish  a  normal  mind  to  think  for  each  of  these 
delinquents,  and  would  no  doubt  reduce  defects,  save 
expense  to  society,  and  prove  a  great  relief  to  courts  and 
public  institutions. 

An  interesting  survey  in  the  public-school  system  of 
St.  Louis,  Mo.,  by  J.  E.  Wallace  Wallin  in'  1916-17 
brought  out  the  fact  that  but  20  per  cent  of  delinquents 
were  frankly  feeble-minded,  49.7  per  cent  being  typical 
backward  children  in  school  work,  and  11.5  per  cent  being 
borderline  or  high  grade  morons.  Wallin  believes  that 
the  slow  backward  child  is  a  more  aggressive  and  intelli- 
gent trouble  maker  and  constitutes  potentially  a  greater 
criminal  menace  than  does  the  frankly  feeble-minded.  It 
is  evident  that  the  backward  child  in  school  should  be 
most  carefully  guided  during  childhood  and  adolescence. 

Walter  E.  Fernald  proposes  as  a  remedy  for  the  men- 
ace of  the  feeble-minded,  that  all  of  the  feeble-minded  in 
a  State  be  registered  by  a  survey  such  as  has  already  been 
made  in  some  States,  and  that  authority  be  given  to  some 
existing  body,  such  as  a  commission  on  mental  diseases, 
to  supervise,  protect,  educate,  assist,  and  control  all  the 
feeble-minded  of  the  State  who  are  not  properly  cared 
for  by  their  friends.  This  proposal  is  not  so  radical  as 
it  seems;  for  a  large  proportion  of  feeble-minded  persons 
at  some  time  in  their  lives  now  come  under  the  jurisdic- 
tion of  public  authorities  or  private  societies  as  depend- 
ents or  as  irresponsible  lawbreakers. 

The  expense  of  this  plan  might  seem  objectionable, 
but  it  must  be  realized  that  vast  sums  are  spent  and 
wasted  by  every  State  annually  by  existing  haphazard 
methods,  as  we  repeatedly  make  these  unfortunates  run 
the  gantlet  of  the  police,  the  courts,  the  penal  institutions, 
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the    almshouses,    the    tramp    shelters,    and   many    other 
agencies. 

It  would  seem  that  some  such  plan  might  be  of  great 
economic  value  to  any  community  and  surely,  from  a 
humanitarian  standpoint,  would  be  a  marked  advance  in 
our  treatment  of  thousands  of  defenseless  persons  who 
go  about  with  the  mentality  of  children  trying  to  com- 
pete with  adult  minds  and  naturally  failing  pitifully. 

INSANITY  AT  THE  BAR  OF  JUSTICE  x 

Leopold  and  Loeb  have  pleaded  not  guilty,  and  their 
trial  has  been  set  for  the  fourth  of  August.  They  have 
both  signed  confessions  to  the  deeds  with  which  they 
have  been  charged.  In  addition  the  state  has  a  powerful 
and  complete  chain  of  evidence  against  them.  There  is 
little  likelihood  of  the  development  of  fresh  evidence  that 
will  substantially  alter  the  nature  of  the  crime.  The  only 
possible  issue  is  that  of  the  mental  soundness  and  con- 
sequently the  responsibility  of  the  defendants.  In  direct- 
ing their  clients  to  plead  not  guilty  the  attorneys  for  the 
defense  have  practically  announced  that  they  are  going 
to  try  to  establish  the  insanity  of  one  or  both  of  the  boys. 

On  the  fourth  of  August,  therefore,  the  resources  of 
the  state  of  Illinois  will  be  pitted  against  the  resources 
of  two  wealthy  families,  and  the  ingenuity  of  two  of  the 
ablest  and  most  experienced  criminal  lawyers  in  America 
to  decide  a  point  which  can  not  possibly  be  decided.  It 
can  not  be  decided  for  the  ample  reason  that  no  one 
knows.  Insanity  is  still  one  of  the  least  understood  of 
human  maladies.  We  know  just  enough  about  it  to  know 
that  we  know  little  or  nothing  about  it.  The  researches 
of  the  last  few  decades  have  opened  up  many  new  chan- 
nels of  investigation.  They  have  enormously  complicated 
the  problems.  In  some  cases  they  have  isolated  certain 
conditions  and  assigned  them  a  definite  etiology  and  even 

■From  The  New  Republic.    39:  115-16.    June  25,  1924. 
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made  prognosis  relatively  sure;  for  instance,  paresis.  But 
if  the  reader  thinks  that  dementia  praecox,  which  has  been 
mentioned  frequently  in  this  connection,  is  a  simple  dis- 
order like  typhoid,  which  you  either  have  or  you  haven't, 
and  one  which  any  competent  doctor  can  demonstrate  to 
the  satisfaction  of  all  other  doctors,  he  is  respectfully  re- 
ferred to  the  encyclopedias  and  the  treatises  on  mental 
diseases.  Dementia  prsecox  is  not  a  disease ;  it  is  a  collec- 
tion of  symtoms.  It  may  yet  turn  out  to  have  been  half  a 
dozen  different  disorders.  Its  causes  and  its  development 
are  utterly  obscure  and  are  known  only  through  the  most 
complicated  and  various  external  manifestations.  There 
is  no  sure  test  for  it  which  can  be  applied  like  the  Was- 
sermann  test  with  the  objectivity  of  a  chemical  analysis. 
Consequently  diagnosis  is  peculiarly  a  matter  of  opinion 
based  upon  the  behavior  of  the  patient.  No  two  experts 
can  possibly  make  identical  observations.  Their  opinions 
will  therefore  be  certain  to  disagree,  and  their  opinions 
are  all  the  evidence  there  is. 

When  this  situation  is  projected  into  the  court  room 
the  confusion  becomes  hopeless.  There  is  no  provision 
in  jurisprudence  for  doubt.  When  the  decision  involves 
only  whether  the  patient  should  be  sent  to  an  asylum, 
that  decision  is  not  irrevocable.  If  the  symptoms  disap- 
pear, it  can  be  reversed.  But  here  if  the  patient  has  the 
disease,  he  goes  to  a  hospital ;  if  not  he  hangs.  And  this 
alternative  is  simply  contrary  to  the  present  state  of  med- 
ical knowledge. 

But  worse  than  that,  there  is  no  provision  in  juris- 
prudence for  scientific  investigation.  The  only  impartial 
persons  in  the  court  room  are  the  judge  and  jury.  Theo- 
retically they  should  be  competent  to  conduct  whatever 
investigation  is  necessary  to  decide  the  case.  Practically, 
they  are  the  precise  reverse.  The  principles  which  govern 
their  selection  make  it  certain  that  they  have  minds  wholly 
innocent  of  all  matters  under  discussion.  The  precedents 
of  judicial  procedure  relegate  them  to  the  position  of 
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passive  listeners.  And  the  scene  which  they  witness  and 
from  which  they  attempt  to  glean  the  truth  is  the  shock 
of  bitterly  opposing  forces. 

There  may  be  cases  in  which  the  conflict  of  interests 
can  be  relied  upon  to  bring  out  the  truth,  though  one  may 
be  permitted  to  doubt  even  that.  Certainly  this  is  not  one 
of  them.  So  far  as  the  prosecution  is  concerned,  the  evi- 
dence is  all  in.  Guilt  is  clearly  established.  The  public 
is  clamoring  for  the  imposition  of  the  extreme  penalty 
with  all  the  intensity  of  which  mobs  are  ever  capable. 
The  ancient  principle  of  blood  revenge,  the  oldest,  the 
most  primitive,  in  the  moral  code — let  the  guilty  suffer — 
is  here  preeminently  applicable.  A  state's  attorney  who 
set  out  to  follow  any  other  line  of  procedure  at  the  present 
moment  would  be  flouting  a  unanimous  public  opinion. 
That  is  unthinkable  for  an  elective  public  officer.  The 
objective  of  the  prosecution  in  these  circumstances  is 
simply  the  death  penalty.  And  in  pursuit  of  this  objec- 
tive it  will  seek  to  block  and  to  confuse  investigation,  to 
becloud  the  whole  subject  of  insanity  in  the  minds  of  the 
jury.  And  it  will  probably  not  fail  to  point  out  to  the 
jury  that  the  defendant  in  one  of  the  most  notorious  mur- 
der cases  of  the  past  generation,  having  pressed  the  de- 
fense of  insanity  successfully,  has  been  twice  released 
from  custody  and  is  now  at  large.  These  boys  will  be 
made  to  pay  for  the  release  of  Thaw. 

Not- that  the  motive  of  the  defense  is  any  more  nearly 
in  consonance  with  public  policy;  the  attempt  to  clear  the 
accused  is  not  made  right  by  being  unpopular.  It  is  not 
right  at  all  if  the  accused  are  guilty.  But  it  is  the  motive 
natural  to  parents.  They  will  wish  to  do  the  best  they 
can  for  their  sons,  and  though  they  have  publicly  dis- 
avowed the  intention  to  use  their  large  resources  to  stul- 
tify the  law,  they  will  of  course  do  what  they  can  for 
their  own.  If  they  plead  insanity,  that  will  be  because  they 
think  it  preferable  to  the  death  penalty  for  the  boys.  That 
is.  and  should  be,  a  mistake.   Most  men  would  rather  be 
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dead  than  demented.  Certainly  if  these  boys  are  insane 
enough  to  be  not  responsible  for  the  crime  they  have 
committed,  they  are  too  insane  ever  to  be  released  from 
confinement.  But  the  whole  point  to  the  plea  as  advanced 
in  the  defendants'  interest  is  to  get  them  off.  They  are 
visualized  in  the  minds  of  their  parents — minds  confused 
by  affection  and  anxiety — as  insane  enough  to  be  legally 
irresponsible  but  not  insane  enough  to  have  lost  the  sem- 
blance of  the  familiar  loved  ones ;  insane  enough  to  be 
innocent  of  crime,  but  not  insane  enough  to  be  beyond 
the  pale  of  human  association. 

This  attitude,  though  it  is  excusable  in  parents,  is  nev- 
ertheless just  as  hostile  to  real  investigation  and  intelli- 
gent decision  as  the  popular  cry  of  vengeance.  In  the 
present  state  of  scientific  knowledge  it  can  not  be  trans- 
lated into  demonstration.  And  in  the  present  state  of 
public  opinion  nothing  but  the  most  irrefragable  argu- 
ment will  go.  Any  defense  based  upon  it  is  therefore 
certainly  quite  fatuous.  The  defense  may  as  well  relin- 
quish at  once  any  hope  they  may  be  harboring  that  a 
verdict  can  be  obtained  under  which  a  release  from  con- 
finement can  ever  be  effected.  Furthermore,  if  they  could 
be  induced  to  so  do,  a  constructive  solution  would  then — 
and  only  then — be  possible.  For  then  the  accused  and 
their  attorneys  could  call  upon  the  state  for  a  verdict  and 
a  sentence  which  would  constitute  a  real  contribution  to 
the  development  of  criminal  law.  And  they  could  get 
them  by  offering  to  waive  defense. 

For  if  it  be  clearly  understood  and  accepted  all  around 
that  these  boys  can  never  be  returned  to  private  life,  all 
necessity  for  further  prosecution  disappears.  Even  the 
present  clamor  for  the  death  penalty  could  hardly  persist 
if  it  were  clearly  understood  that  the  public  interest  stood 
to  gain  nothing  whatever  by  it  and  stood  to  lose  the  cost 
of  a  long  trial.  Let  it  be  agreed  by  all  parties,  the  officers 
of  the  court,  the  accused  and  their  defenders,  that  the 
court  is  to  set  these  defendants  aside  for  permanent  treat- 
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nient  and  study.  The  jury  is  instructed  to  return  a  ver- 
dict of  guilty;  the  judge  is  to  impose  a  life  sentence;  the 
state  prison  officials  cooperating  with  the  state  criminolo- 
gist, who  is  a  psychiatrist  of  note,  are  to  commit  the  boys 
permanently  to  an  insane  hospital. 

Upon  these  terms  the  case  could  be  settled  practically 
without  trial.  The  alternative  is  perfectly  obvious  and 
wholly  unsatisfactory.  There  will  be  a  long  and  expensive 
trial,  featured  heavily  in  the  newspapers.  The  public 
funds,  large  private  means,  the  time  of  the  court  and  an 
extravagant  amount  of  human  emotion  will  be  consumed. 
And  in  the  end  the  boys  will  almost  certainly  go  to  the 
electric  chair.  This  is  what  we  expect  to  occur.  The  pros- 
ecution would  rather  secure  a  conviction  in  a  spectacular 
trial  than  make  a  contribution  to  American  criminal  law. 
The  defense  would  rather  lose  a  fight  for  acquittal  than 
insure  a  life  sentence  in  a  hospital.  The  public  would 
rather  clamor  than  think.  And  in  spite  of  everything,  the 
question  whether  and  in  what  sense  these  boys  are  un- 
sound will  remain  a  mystery. 


PUNISHMENT,  SENTENCE  AND 
PROBATION 

DETERRING  CRIME1 

One  of  the  pleas  advanced  by  prosecuting  attorneys 
on  behalf  of  capital  punishment,  and  the  strongest  plea 
they  make,  is  that  it  will  deter  other  criminals. 

But  did  you  read  yesterday's  papers? 

Two  Cleveland  boy  bandits  sat  in  their  respective 
cells  enduring  the  agonizing  suspense  while  their  fate, 
which  was  at  the  time  in  the  hands  of  two  juries,  could 
be  determined. 

Newspapers  were  blazing  the  possibility  of  their  death 
thru  the  verdicts  soon  to  be  read,  and  yet,  at  this  moment 
three  other  Cleveland  youths  attempted  to  hold  up  and 
rob  a  police  officer  on  the  streets  of  Cleveland ! 

One  of  the  youths  was  shot.  He  is  now  near  death  in 
a  city  hospital.  The  other  two  were  arrested  and  are 
awaiting  their  trial. 

Several  hours  later  four  men  in  another  part  of  the 
city,  in  broad  daylight  entered  a  soft  drink  parlor,  held 
up  the  proprietor  and  escaped  with  $1600. 

The  solution  lies  apparently  not  in  educating  the 
hardened  criminal  AFTER  the  crime  (then  we  can  only 
protect  ourselves  by  placing  him  where  he  can  do  no 
further  harm)  but  in  educating  him  before  he  turns 
to  lawless  ways. 

And  this  brings  the  responsibility  chiefly  home  to 
the  parents. 


1  Editorial  from  the  Cleveland   Press. 
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JUSTICE— RETRIBUTIVE  OR  REFORMATIVE?1 

Sociologists  no  longer  regard  revenge  or  satisfaction 
of  the  desire  for  vengeance  as  a  legitimate  end  of  penal 
treatment.  But  jurists  are  not  agreed.  Many  insist  upon 
the  retributive  theory  in  one  form  or  another,  and  Anglo- 
American  lawyers  regard  satisfaction  of  public  desire  for 
vengeance  as  both  a  legitimate  and  a  practically  neces- 
sary end.  This  disagreement  is  reflected  in  all  our  criminal 
legislation.  Statutes  enacted  at  different  times  proceed 
upon  different  theories.  Indeed,  the  usual  course  is  that 
adherents  of  one  theory  on  penal  treatment  will  pro- 
cure one  measure  and  adherents  to  a  different  theory 
another,  from  law  makers  who  have  no  theory  of  their 
own.  For  nothing  is  done  with  so  little  of  scientific 
or  orderly  method  as  the  legislative  making  of 
law.  .  .  . 

Administration  is  necessarily  affected  by  the  funda- 
mental conflict  with  respect  to  aims  and  purposes  which 
pervade  our  penal  legislation.  But  apart  from  this,  the 
conflicting  theories  are  also  at  work  in  administration. 
One  magistrate  paroles  freely;  another  may  condemn 
the  system  of  parole.  One  executive  pardons  freely  and 
another  not  at  all.  One  jury  is  stern  and  as  like  as  not 
acts  upon  the  revenge  theory;  another  jury  is  soft- 
hearted. One  judge  is  systematically  severe  and  holds 
that  crime  must  inevitably  be  followed  by  retribution; 
another  is  systematically  lenient,  and  many  others  have 
no  system  or  policy  whatever. 

Thus  the  fact  that  we  are  not  all  agreed,  nor  are  we 
ourselves  agreed  in  all  our  moods,  infects  both  legislation 
and  administration  with  uncertainty,  inconsistency,  and 
in  consequence  inefficiency.  All  attempts  to  better  this 
situation  must  reckon  with  a  deep-seated  popular  desire 

1  From  Criminal  Justice  in  Cleveland,  by  Roscoe  Pound,  dean,  Harvard 
University  Law  School.    Pages  559  to  611,  etc. 
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for  vengeance  in  crimes  appealing  to  the  emotions, 
or  in  times  when  crimes  against  the  general  security 
are  numerous,  etc.  It  has  taken  a  long  time  to 
eliminate  the  revenge  element  from  the  civil  side  of  the 
law .... 

In  practice  the  result  is,  when  the  public  conscience  is 
active  or  public  indignation  is  roused,  to  be  spectacular 
at  the  expense  of  efficiency.  When  the  public  conscience 
is  sluggish  and  public  attention  is  focused  elsewhere,  the 
temptation  is  to  be  lax  for  fear  of  offending  dominant 
or  militant  political  groups.   .    .    . 

In  the  administration  of  criminal  law  the  moral 
and  ethical  elements  plays  a  large  part,  and  purely 
moral  or  ethical  matters  do  not  lend  themselves  to 
strict  rules.  As  we  now  think,  penal  treatment  is  to 
fit  the  criminal,  rather  than  punishment  to  fit  the 
crime.  Hence  whether  there  shall  be  a  prosecution 
and  what  shall  be  done  to  and  with  the  convicted 
offender,  must  be  left  largely  to  the  discretion  of  some 
one.  .  .  . 

Preventive  justice,  in  such  matters  as  are  dealt  with 
by  the  criminal  law,  must  be  confined  within  such  narrow 
limits,  since  it  involves  undue  interference  with  the  free- 
dom of  action  of  individuals.  Accordingly,  in  the  great 
mass  of  cases  the  criminal  law  can  only  step  in  after  an 
offense  has  been  committed.  But  the  system  of  protect- 
ing society  by  creating  a  general  fear  of  punishment 
encounters  two  inherent  difficulties : 

1.  Experience  has  shown  that  fear  is  never  a  com- 
plete deterrent.  The  venturesome  will  believe  they  can 
escape.  The  fearless  will  be  indifferent  whether  they 
escape.  The  crafty  will  believe  they  can  evade,  and 
enough  will  succeed  to  encourage  others. 

2.  Threats  of  punishment  are  often  likely  to  defeat 
themselves.  The  zeal  of  lawmakers  frequently  imposes 
penalties  to  which  juries  will  not  agree  that  offenders 
should  be  subjected.  ... 
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RATIONAL  CRIME  TREATMENT1 

The  amazing  progress  of  science  in  revealing  the 
physical  universe  is  making  the  world  an  increasingly 
reasonable  place.  During  the  great  gathering  of  scientists 
at  Cambridge,  Mass.,  in  December  last,  thrilling  discov- 
eries and  unheard  of  advances  in  knowledge  were  re- 
ported at  nearly  every  session.  Man  was  shown  control- 
ling the  physical  forces  of  nature  in  proportion  as  he 
more  fully  understands  them.  But  the  general  note  of 
optimism  was  somewhat  broken  by  speakers  who  deplored 
the  lack  of  scientific  knowledge  of  man  himself  and  the 
forces  of  society.  Said  Professor  Mead  of  the  Univer- 
sity of  Chicago :  "What  we  are  called  upon  to  do  in  our 
social  conduct  is  to  pursue  the  same  method  in  dealing 
with  social  questions  that  we  pursue  in  dealing  with 
scientific  ones." 

We  realize  clearly  enough  today  that  there  are  other 
worlds  to  conquer.  Much  have  we  to  learn  about  our 
own  minds ;  we  must  understand  better,  if  we  are  to 
control,  the  springs  of  human  conduct ;  a  great  deal 
remains  to  be  done  to  bring  organization  into  our  chaotic 
social  life.  Ghosts,  witches,  devils — the  dark  brood  of 
ignorance  and  fear  that  haunted  men's  minds  for  ages 
— are  passing;  but  we  have  still  much  to  unlearn  as  well 
as  to  learn  and  in  no  field  more  than  in  that  of  treat- 
ment of  man's  anti-social  behavior,  broadly  known  as 
crime. 

The  Scientific  Approach 

But  the  insatiable  mind  of  man,  ever  seeking  and 
finding  new  truth,  is  today  as  never  before  entering  upon 
the  greatest  study  of  mankind.  We  are  just  beginning 
to  build  up  a  science  of  human  behavior  which  alone 

1  By  Charles  L.  Chute,  general  secretary,  National  Probation  Associa- 
tion Reprinted  from  the  American  Review  of  Reviews.  Vol.  LXVII. 
No.  400.    May.  1923. 
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will  make  it  possible  for  us  to  understand  the  so-called 
criminal.  In  the  advances  of  psychology,  in  the  new 
sciences  of  psychiatry  and  psycho-analysis,  in  the  recent 
studies  of  human  behavior  and  in  the  increasing  knowl- 
edge of  the  child  mind,  rather  than  in  the  older  pseudo- 
sciences  of  criminology  and  penology,  lies  the  hope  for 
a  solution  of  our  vast  crime  problem  of  today. 

As  yet  few  grasp  the  significance  of  the  scientific 
approach  to  this  problem.  The  great  mass  of  people  are 
still  hopelessly  irrational  and  unscientific  in  their  con- 
sideration of  it — more  so,  perhaps,  than  in  almost  any 
other  field  of  human  experience.  Why  is  this  so  ?  Because 
it  is  a  field  in  which  emotions  have  long  ruled — primitive 
emotions,  fear,  hatred,  revenge.  Then,  too,  it  is  a  field 
largely  monopolized  by  that  most  conservative  of  all 
professions,  the  law.  Treatment  of  crime  has  been  largely 
hampered  by  rigid  criminal  codes,  based  upon  outworn 
principles  of  equal  responsibility,  "punishment  to  fit  the 
crime,"  and  the  essentially  unjust  and  discredited  prin- 
ciple of  the  need  for  severe  punishment  to  deter  others. 
Through  inertia,  conservatism  and  the  accumulated  fears 
and  prejudices  of  generations,  the  law  has  changed  but 
little,  although  increased  knowledge  and  social  advances 
have  made   fundamental  changes  imperative. 

Faults  of  the  Present  System 

Eventually,  if  we  are  to  solve  the  crime  problem,  as 
it  has  by  no  means  yet  been  solved,  we  shall  of  necessity 
have  to  scrap  much  of  our  wholly  unscientific  criminal 
law ;  we  shall  abolish  or  greatly  modify  our  present  system 
of  courts  and  do  away  with  the  kind  of  prison  existing 
today : 

"This,"  it  may  be  said,  "is  a  sweeping  statement,  based 
on  mere  hypothesis."  But  consider  these  facts:  In  the 
first  place,  is  it  not  clear  to  every  one  who  studies  the 
problem  that  our  present  agencies  for  dealing  with  crime 
have   largely    failed?     They   do   not   even   result   in   an 
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understanding  of  the  offender ;  they  certainly  do  not  cure, 
or  what  is  even  more  to  be  desired,  prevent  crime. 

The  criminal  law  as  everybody  knows,  attempts  to 
mete  out  punishments  for  each  crime  regardless  of  the 
many  individual  variations  in  motives  and  degrees  of 
responsibility  and  the  greatly  varying  needs  of  the 
offender.  It  sets  up  a  rigid,  impractical  scheme,  based 
on  classical  ideas  of  crime  deterrence.  Already  it  is  being 
modified  and  will  some  day  be  replaced  by  a  system  more 
just  and  more  scientific. 

It  is  but  natural  that  conservative  lawyers  with  eyes 
on  the  past,  ever  seeking  precedents,  should  explain,  as 
some  of  them  have  attempted  to  do,  the  unquestioned 
failure  of  our  treatment  of  crime  as  due  to  departure  from 
the  orthodox  principles  and  methods  of  the  past.  The 
modern  innovations :  indeterminate  sentence,  probation, 
parole,  psychiatric  examinations,  which  are  in  reality 
attempts  to  apply  some  of  the  conclusions  of  science 
through  the  developing  study  of  the  individual  and 
society,  are  blamed  as  causing  or  increasing  the  crime 
problem.  The  fallacy  of  such  a  view  is  apparent  to  the 
open-minded  student. 

Futility  of  Severe  Penalties 

If  any  fact  is  well  established  in  the  world  today,  it 
is  this :  Severe  penalties  do^  not  deter  from  crime  and 
therefore  do  not  protect  society.  We  have  always  had 
severe  penalties  and  crime  has  increased.  No  country 
has  ever  carried  the  theory  of  deterrence  by  intimidation 
further  than  supposedly  Christian  England.  History 
records  that  there  were  72,000  executions  for  crime  in 
England  during  the  twenty-year  reign  of  Henry  VIII 
in  the  sixteenth  century.  Blackstone,  writing  his  "Com- 
mentaries" in  1765,  describes  160  kinds  of  crime  punish- 
able by  death.  The  records  of  those  days  tell  of  mere 
children  who  were  hung,  transported,  or  who  died  in 
prison  for  no  worse  crime  than  stealing,  perhaps  only 


PUNISHMENT,  SENTENCE,  PROBATION      285 

to  appease  their  hunger.  All  kinds  of  inhuman  punish- 
ments were  imposed  for  trivial  offenses. 

But  history  also  shows  that  during  these  periods  of 
greatest  severity  crime  flourished  and  increased.  The 
more  hung,  the  more  there  were  to  hang.  Brutality  bred 
brutality.  A  striking  illustration  of  the  failure  of  punish- 
ment to  deter  is  contained  in  the  following  melancholy 
incident  which  has  come  down  to  us  on  good  authority : 
It  was  a  capital  offense  in  the  eighteenth  century  in 
England  to  pick  a  pocket,  yet  at  the  great  public  hang- 
ings, when  scores  were  executed,  pickpockets  were  caught 
plying  their  trade  in  the  very  shadow  of  the  gallows. 

To  this  day  English  law  and  our  own,  which  came 
from  England,  reflect  the  spirit  and  ideas  of  those  times, 
though  a  more  humane  age  has  required  some  modifica- 
tion. It  is  only  in  comparatively  recent  times  that  fixed 
prison  sentences  have  been  substituted  for  the  death 
penalty  and  capital  punishment  relegated  in  most  of  our 
states,  though  by  no  means  in  all,  to  first-degree  murder. 
Long  prison  terms  are  still  commonly  imposed,  mainly 
to  deter  others.    Such,  for  instance,  was  the  case  of  the 

boy   K ,    sixteen   years    old,    sentenced   recently   in 

Queens  County,  New  York,  to  not  less  than  thirty  years 
in  Sing  Sing  prison  for  committing  burglary  and  high- 
way robbery. 

Has  Crime  Actually  Increased? 

During  all  these  centuries,  crime  has  held  its  own 
and  even  increased.  No  statistical  evidence  has  been 
presented,  however,  showing  in  recent  years  a  serious 
increase  of  crime  in  this  country.  In  fact,  before  the 
war,  a  marked  decrease  in  prison  population  had  begun. 
In  the  last  few  years,  statistics  compiled  by  the  police 
departments  of  a  number  of  our  larger  cities,  like  New 
York,  show  some  decrease  in  the  total  number  of  crimes 
committed  and  arrests  made.  However,  the  reportorial 
phrase  "crime  wave"  has  been  somewhat  justified  by  a 
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sporadic  increase  in  the  major  crimes  of  violence,  and 
in  the  atrocious  efficiency  of  the  perpetrators.  Stealing 
is  now  done  wholesale,  and  there  has  been  of  late  unusual 
disregard  for  human  life,  due  to  the  reckless  use  of 
firearms. 

The  apparent  increase  in  spectacular  crime  today  is 
due  to  several  things.  First,  after-effects  of  the  war: 
unemployment,  unsettled  conditions,  general  lawlessness, 
familiarity  with  weapons.  This  result  has  followed  every 
great  war.  Other  factors  in  the  situation  today  are : 
The  availability  of  the  high-powered  automobile ;  the 
unrestrained  publicity  given  to  successful  crime  through 
the  moving  pictures  and  especially  the  newspapers.  But 
more  important  than  any  of  these  is  the  growing  inade- 
quacy and  incongruity  of  the  old  system  of  law  and 
treatment  to  meet  modern  conditions.  There  is  increasing 
disrespect  for  a  system  so  unscientific  and  ineffective. 
We  must  find  a  new  way.  That  way  leads  to  a  thorough 
overhauling  of  our  machinery  of  law,  courts  and  prisons, 
to  enable  us  to  determine  in  every  case  the  causes,  both 
individual  and  social,  back  of  the  offense  and  then 
establish  a  system  which  will  remove  and  correct  these 
causes. 

The  Criminal  Courts — Attitude  of  the 
Legal  Profession 

The  greatest  blame  must  be  attached  to  our  criminal 
court  system.  It  is  hardly  necessary  to  cite  authorities 
to  prove  that  it  has  worked  badly,  especially  in  the  higher 
criminal  courts.  Eminent  lawyers,  like  Secretary  Hughes 
and  Chief  Justice  Taft,  have  borne  eloquent  testimony 
to  this  fact  as  has  recently  the  Committee  on  Law 
Enforcement  of  the  American  Bar  Association.  Unfor- 
tunately, that  committee,  composed  of  eminent  and  con- 
servative lawyers,  themselves  a  part  of  the  system,  fails 
to  suggest  any  adequate  remedy.  Minor  improvements 
in  the  criminal  courts  to  speed  up  the  rusty  wheels  of 
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justice  and  to  make  punishment  more  severe  and  "sure" 
will  never  accomplish  the  results  desired.  The  attitude 
of  the  committee  was  legal  and  not  scientific.  Must  we 
look  to  other  professions  for  the  remedies  which  will 
reform  our  laws  and  court  system,  the  necessity  of  which 
is  well  recognized  by  the  lawyers? 

The  criminal  courts,  however,  are  now  being  modified, 
slowly  but  surely.  In  time  they  will  be  revolutionized. 
Courts  should  be,  and  in  some  places  have  today  become, 
clinics  for  studying  the  causes  of  crime  and  for  fitting 
treatment  to  the  individual  criminal.  The  old  system  and 
practice  dies  hard  in  so  conservative  a  profession  as  the 
judiciary  and  the  public  is  not  yet  fully  awake  to  the 
need. 

Probation  as  a  Scientific  Method 

One  remedy  for  a  rigid  and  unscientific  court  system 
has  been  found  and  is  making  headway.  This  is  the 
extension  of  the  power  to  place  offenders  on  probation. 
The  development  of  this  system  has  done  more  to  modify 
criminal  law  and  court  procedure  than  any  previous 
reform  in  a  generation.  As  a  method  for  individualizing 
justice  and  bringing  social  treatment  to  bear  in  suitable 
cases,  probation  is  generally  endorsed ;  but  in  no  State  is 
its  administration  adequate. 

Probation  laws  now  in  effect  in  every  State  of  tho 
Union,  and  to  some  extent  in  nearly  every  civilized 
country,  give  the  court  not  only  the  power  to  suspend 
the  sentence  imposed  by  law  but,  most  important,  to 
prescribe  instead  of  imprisonment  a  social  treatment. 
Although  released  in  society  the  probationer  is  under  the 
watchful  eye  and  personal,  helpful  influence  of  the 
probation  officer.  The  probation  officer  is,  or  should  be, 
a  trained  social  case  worker,  skilled  in  following  a  large 
number  of  cases,  not  losing  sight  of  any,  but  influencing 
and  guiding  each  one.  The  probation  officer  is  also  the 
social  investigator  of  the   court,  bringing  to  the  judge 
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a  complete  knowledge  of  the  previous  history,  social  con- 
dition, individual  character  of  the  accused,  and  probable 
causes  of  crime  upon  which  evidence  many  courts  are 
now  largely  basing  their  sentences. 

Probation  is  essentially  scientific,  based  on  a  study  oi 
the  facts  in  each  case,  using,  just  so  far  as  public  safety 
permits,  the  powerful  forces  of  persistent  kindness,  self- 
help,  encouragement  and  rewards  for  achievement,  all 
the  while  maintaining  strict  disciplinary  supervision  to 
enforce  the  necessary  conditions  of  the  court,  often  very 
strict  ones,  for  the  protection  of  society. 

Instances  From  Life 

With  probation  every  possible  incentive  is  given  the 
delinquent  to  succeed.  No  publicity  is  given  to  his 
offense  or  the  fact  that  he  is  under  supervision.  His 
attitude,  almost  without  a  single  exception,  is  one  of 
gratitude  to  the  court  for  the  chance  given  him  to  go 
"straight."  I  have  often  heard  probationers  express  this 
feeling  with  touching  sincerity  and  earnestness.  More 
important,  their  acts  show  it.  Usually  they  respond  to 
all  suggestions  and  directions  of  the  probation  officer 
as  to  employment,  associates,  use  of  leisure  time,  family 
life  and  other  matters  varying  with  the  case. 

John  R was  a  young  man  of  fair  education  and 

many  good  character  traits.  He  was  from  a  good  family 
and  had  a  devoted  wife.  He  held  a  position  Avith  an 
express  company,  commanding  very  good  wages.  Bad 
company  and  drink  got  the  better  of  him.  He  fell  to 
the  depths,  lost  his  position  and  even  went  so  far  that 
his  wife  could  not  live  with  him  or  help  him.  While 
intoxicated  he  slept  in  the  open,  in  gutters  and  under 
stables ;  he  became  filthy  and  vermin-ridden.  It  was 
while  in  this  condition  that  he  became  a  felon.  While 
he  was  with  boon  companions,  somewhat  under  the 
influence  of  liquor  as  usual,  a  horse  and  carriage  were 
stolen  from  a  farmer,  driven  off  and  abandoned.   He  was 
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arraigned  for  grand  larceny,  pleaded  guilty  and,  it  being 
his  first  time  in  court,  was  placed  on  probation. 

An  admirable  probation  officer  was  assigned  to  the 
case.  The  officer  became  a  brother  to  the  man.  He  found 
his  task  by  no  means  easy.  The  man  showed  a  real  desire 
to  get  back  to  respectability,  but  his  character  was  weak- 
ened by  long  indulgence.  Conditions  had  to  be  very 
strict:  No  drink,  a  job,  no  association  with  former  com- 
panions, reporting  to  the  probation  officer  every  week 
and  giving  a  full  account  of  himself. 

Regular  reporting,  while  an  essential  part  of  the  pro- 
bation system,  is  far  less  important  than  the  constructive 
work  of  the  probation  officer.  The  officer  visited  the  man 
frequently,  got  him  work,  kept  him  at  it  and  finally 
brought  about  a  reconciliation  with  his  wife.  At  first 
the  man  "fell"  more  than  once,  but  gradually  grew 
stronger,  took  courage,  gave  up  his  bad  habits  entirely, 
got  back  his  original  position,  was  reconciled  to  his 
family,  and  after  a  period  of  a  year  and  a  half  on  pro- 
bation, toward  the  close  of  which  the  supervision  was 
somewhat  relaxed,  received  his  "honorable  discharge" 
as  a  completely  successful  case.  Best  of  all,  he  has 
"made  good"  ever  since  his  discharge  and  has  kept  in 
touch  with  his  friend  and  former  probation  officer.  This 
is  a  true  story  and,  far  from  being  exceptional,  is  t>^pical 
of  a  large  percentage  of  probation  cases. 

As  the  probation  treatment  is  a  "testing  out"  process 
many  inevitably  fail,  but  not  nearly  as  many  as  do  so 
after  the  heart-breaking,  desocializing  experience  of  a 
prison  sentence.  During  1921,  according  to  the  carefully 
compiled  statistics  of  the  New  York  State  Probation 
Commission  (an  official  State  department  supervising 
probation  work  in  all  courts  of  that  State),  78.2  per  cent 
of  the  19,452  persons  of  all  ages  and  both  sexes,  who 
finished  probation  terms  within  the  year,  were  discharged 
as  successful ;  that  is,  they  lived  up  to  the  conditions  of 
probation  and  committed  no  further  offenses.    Approxi- 
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mately  80  per  cent  of  successes  have  been  reported  by 
Massachusetts  authorities  for  several  years.  Individual 
after-studies  made  in  New  York  State  of  all  the  pro- 
bationers successfully  discharged  from  probation  in  cer- 
tain courts  during  a  given  period  have  shown  over  70 
per  cent  (72.1  per  cent  in  one  study  of  200  consecutive 
cases)  completely  restored  to  good  citizenship  with  no 
more  offending.  Many  of  them  had  made  truly  remark- 
able progress,  industrially,  socially  and  morally. 

In  advocating  the  extension  of  probation  to  all  courts 
(for  it  is  used  extensively  today  in  only  a  few  States) 
great  emphasis  must  be  placed  on  the  selection  of  offen- 
ders and  the  securing  of  enough  skilled  probation  officers 
to  supervise  them  thoroughly.  One  officer  should  not 
supervise  more  than  fifty  cases — better  less.  Few  cities 
have  made  adequate  provision  for  this  work,  although  it 
is  an  undoubted  economy  to  do  so.  Most  of  the  failures 
of  the  system  are  due  either  to  selecting  probationers 
without  full  investigation  or  the  overcrowding  of  the 
officer  so  that  he  cannot  get  results. 

It  should  be  remembered  by  critics  of  the  system 
that  with  the  skillful  probation  officer,  not  overworked, 
the  community  is  well  protected.  The  probationer  must 
be  industrious,  must  keep  good  habits  and  out  of  further 
crime.  Otherwise  he  is  practically  sure  to  be  found  out 
with  speed  by  the  officer,  brought  back  to  court,  and 
given  much  more  drastic  treatment  than  he  would  have 
received  if  sentenced  in  the  first  place. 

The  Court  Clinic 

In  recent  years  another  agency  has  developed  in  some 
of  the  courts,  especially  those  dealing  with  children.  This 
is  the  court  clinic.  Its  establishment  followed  and  in  part 
resulted  from  the  introduction  of  the  probation  system. 
In  the  growing  number  of  courts  which  have  clinics 
(and  all  need  them)  their  work  is  always  closely  asso- 
ciated with  the  work  of  the  probation  staff — the  clinic 
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making  the  physical  and  mental  diagnoses,  the  probation 
staff  making  the  social  investigations  and  frequently 
carrying  out  the  recommendations  of  the  clinic  for  social 
treatment. 

In  the  best-equipped  courts  a  majority  of  cases  are 
examined  in  the  clinic;  its  report,  made  to  the  judge 
before  final  disposition,  often  revealing  serious  mental 
and  physical  defects  as  the  principal  causes  of  the  indi- 
vidual's misconduct.  Both  a  psychiatrist,  i.  e.,  a  physi- 
cian skilled  in  treating  mental  diseases,  and  a  psycholo- 
gist, are  essential  to  the  complete  court  clinic. 

The  work  of  these  clinics  has  been  of  untold  value 
when  well  conducted.  They  enable  the  court  to  under- 
stand the  offender  and  to  recognize  many  feeble-minded, 
insane,  epileptic  or  defective  delinquents  which  otherwise 
would  escape  notice.  From  10  per  cent  to  50  per  cent 
of  the  individuals  brought  before  the  average  court  have 
been  found  to  be  more  or  less  mentally  defective,  or 
diseased,  requiring  in  many  cases  to  be  sent  to  the  special 
institutions  for  these  classes,  which  are  being  developed 
in  all  States.  The  advice  of  the  clinic  is  also  of  the  great- 
est value  to  the  probation  officers,  enabling  them  to 
understand  and  so  better  aid  those  placed  under  their 
care.  It  safeguards  the  use  of  probation  and  helps  in 
selecting  delinquents  who  can  safely  be  given  a  chance. 

Juvenile  and  Domestic  Relations  Courts 

Besides  the  probation  system  and  the  court  clinic, 
which  adapt  themselves  to  all  courts  dealing  with  delin- 
quency, the  movement  for  special  socially  organized 
courts  is  also  a  hopeful  factor  in  the  situation. 

First  comes  the  Juvenile  Court,  which  has  been  estab- 
lished, legally  at  least,  in  all  but  two  of  our  states.  In 
most  of  our  large  cities  today  there  are  successful  Juve- 
nile Courts.  Men  of  the  highest  type  of  devotion  to  the 
public  interest,  outstanding  men,  with  a  keen  understand- 
ing of  the  needs  of  delinquent  and  neglected  childhood. 
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are  serving  in  these  courts.  The  fundamental  principles 
of  the  Juvenile  Court — individual  study  and  understand- 
ing of  each  child,  protection  of  the  unfortunate  one  from 
publicity  and  contamination,  social  treatment  through 
probation — have  been  and  are  leading  the  way  for  appli- 
cation of  the  same  principles  to  all  courts. 

As  yet,  however,  in  no  State  have  all  delinquent  chil- 
dren the  benefit  of  juvenile  court  procedure.  In  many 
States  children  are  still  tried  like  adult  criminals  and 
mingle  with  them  in  police  stations,  courts  and  jails; 
their  first  contact  with  the  State  is  anything  but  parental. 
Detention  in  jails,  those  breeding  places  of  crime,  is  com- 
mon in  nine-tenths  of  the  States  of  this  country,  espe- 
cially in  rural  districts,  but  also  in  cities.  The  separate 
court  for  children,  with  its  special  detention  home,  avoids 
this  early  introduction  of  the  child  into  associations 
which  cannot  but  harden  him,  developing  instead  of 
correcting  every  evil  tendency. 

The  newer  Domestic  Relations  or  Family  Courts, 
dealing  with  the  problems  of  broken  homes  and  domestic 
quarrels,  especially  cases  of  desertion  and  non-support 
and  including  divorce  jurisdiction  in  some  States,  use 
practically  the  same  social  procedure  as  the  Juvenile 
Court.  Even  more  than  the  Juvenile  Court  their  work 
involves  the  adjustment  of  families.  There  must  be  the 
same  protection  from  publicity  and  disgrace  and  con- 
tinued supervision  of  the  home  through  probation,  rather 
than  the  former  method  of  breaking  up  the  home  and 
scattering  its  members.  These  courts,  well-conducted, 
not  only  prevent  untold  misery  to  wives  and  children, 
but  prevent  crime. 

Hospitals  and  Reformatories  as  Substitutes 
for  Prisons 

What,  finally,  shall  we  say  of  the  place  of  prison? 
The  problem  of  prison  reform  cannot  be  considered  apart 
from  the  whole  system  of  crime  treatment.    As  long  as 
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the  courts  continue  to  send  to  prisons  the  heterogeneous 
group  that  now  go,  without  study  of  the  individual 
and  his  needs,  fixing  determinate  or  partly  determinate 
sentences,  which  make  rational  treatment  impossible,  the 
prisons  will  continue  to  be  the  hopeless  travesties  upon 
just  and  scientific  treatment  of  crime  which  they  now 
are. 

The  failure  of  the  prison  as  now  conducted  is  an 
age-old  problem  to  be  met,  not  by  prison  reform  (that 
has  always  proved  ephemeral)  but  by  abolishing  the 
prisons  of  today  and  in  their  place  establishing  the  fol- 
lowing : 

(1)  A  well-supervised  probation  system  in  each  com- 
munity for  the  treatment  of  every  offender  who  is  not 
a  confirmed  repeater  or  so  abnormal  as  to  be  a  menace 
to  society.  A  majority  of  the  so-called  criminals  in  our 
courts  are  young,  early  offenders,  often  more  sinned 
against  than  sinning,  accidental  offenders,  victims  of 
environment  or  associates;  they  are  largely  reclaimable 
if  taken  in  hand  at  the  time  of  the  first  offense  and  then 
thoroughly  treated. 

(2)  Special  hospitals  where  all  feeble-minded,  insane, 
epileptic  and  physically  sick  offenders  shall  be  sent. 
Here  their  defects,  the  principal  causes  of  their  antisocial 
behavior,  may  be  treated  and  if  possible  cured.  This 
will  take  a  large  number  of  so-called  criminals.  Studies 
have  shown  in  many  prisons  and  reformatories  that 
nearly  50  per  cent  of  the  inmates  belong  to  one  of  the 
above  classes.  They  should  not  go  to  prisons  but  to 
institutions  where  they  will  not  be  stigmatized  or  pun- 
ished, but  cured  if  possible  or,  if  incurable,  kept  as  long 
as  they  are  a  menace  to  themselves  or  society,  often  for 
life.  They  should  be  kept  busy  with  wholesome  work  and 
recreation  and  helped  to  lead  as  normal  a  life  as  possible. 

(3)  Reformatory  institutions  where  the  residue,  a 
small  one  and  gradually  decreasing  as  more  thorough 
work  is  done  with  the  first  offenders,  may  be  given  closer 
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supervision  than  the  probation  can  hope  to  give.  To 
these  institutions  will  go  the  confirmed  criminals  to  be 
confined  until  "cured."  They  should  be  kept  busy,  taught 
trades,  made  to  live  as  normal  and  healthy  lives  as  pos- 
sible, though  safely  confined.  All  good  influences  should 
be  brought  to  bear  upon  them,  through  keepers  and 
guards  selected  for  their  ability  to  understand  and  reform 
men.  When  released  they  should  be  placed  under  strict 
parole. 

Society's  Responsibility 

This  scientific  plan  of  crime  treatment,  whose  aim 
is  to  lift  up  and  save  rather  than  to  crush  down  and 
destroy,  should  prove  not  only  more  successful  and  more 
safe,  but  also  more  just.  How  prone  are  we  to  forget 
that  the  debt  is  not  all  on  one  side!  Every  delinquent 
child,  every  criminal  adult,  no  matter  how  deliberate 
may  seem  his  offending,  is  to  some  extent  at  least  the 
victim  of  bad  social  conditions  for  which  society  and 
all  of  us  as  members  thereof  are  surely  to  blame.  Small 
wonder  that  the  boy  growing  up  in  the  city  or  the  coun- 
try slum,  surrounded  by  wretchedness  and  immorality 
from  his  very  birth,  with  suitable  education  often  denied, 
soon  learns  from  parents,  perhaps,  or  associates,  the 
ways  of  evil.  Well  may  we  ask  ourselves  the  question 
— we  who  would  inflict  retaliative  social  vengeance : 
What  have  we  done  to  prevent  this  natural  result?  These 
victims,  for  such  they  often  are — victims  of  themselves, 
it  is  true,  but  often  victims  of  others  and  of  social  neglect 
— deserve  help,  deserve  what  may  be  perhaps  their  first 
real  chance  to  live  normal  lives.  The  court  experience 
with  its  awakning,  especially  when  kindness  is  shown, 
often  affords  very  favorable  soil  in  which  new  determina- 
tion to  succeed  may  grow. 

We  are  so  far  today  from  the  rational  program  of 
crime  treatment  outlined  that  it  will  take  time  to  attain 
it,  but  progress  should  be  more  rapid  than  at  any  previous 
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time  in  history  because  of  the  growing  scientific  spirit 
and  approach  to  the  problem. 

Why  do  not  we  adopt  such  a  program  at  once? 
Because  of  inertia  and  conservatism;  the  many  selfish 
interests  involved  in  the  present  system ;  the  incompetency 
of  many  public  officials,  hampered  by  politics  and  the 
distrust  in  which  they  are  held  by  the  public ;  ignorance 
of  the  scientific  gains  in  this  field;  persistence  of  the 
instinctive  emotions  of  fear  and  hatred  of  the  criminal 
and  the  primitive  demand  for  vengeance.  Last,  and  per- 
haps most  of  all,  comes  our  "penny-wise"  economy — the 
objections  of  the  taxpayer  to  the  outlay  necessary  to 
establish  thorough  probation  systems,  special  courts,  and 
the  diversified  institutions  required.  This  last  and 
greatest  objection  will  be  overcome,  however,  as  will 
the  others,  by  greater  public  knowledge,  as  unquestionably 
the  expenditure  will  prove  an  investment  in  manhood  and 
womanhood  bringing  large  social  returns.  "The  greatest 
enterprise  in  the  world,"  says  Emerson,  "for  splendor, 
for  extent,  is  the  upbuilding  of  a  man." 


CRIME  COMMISSIONS  AND  CRIMINAL 
STATISTICS 

FIVE  YEARS  AFTER  » 

Cleveland  was  the  first  great  American  city  to  make 
a  comprehensive  survey  of  its  machinery  of  criminal 
justice  and  of  the  operation  of  that  machinery. 

The  survey  was  sponsored  and  financed  by  the 
Cleveland  Foundation,  an  organization  ideal  for  survey 
purposes,  in  that  it  is  non-political,  detached  from  gov- 
ernmental agencies,  and  yet  so  well  known  and  estab- 
lished in  the  community  that  it  is  able  to  present  survey 
findings  with  commanding  authority. 

This  detachment  of  the  survey  source  is  so  important 
that  perhaps  it  is  worth  while  to  review  briefly  the  nature 
of  the  Foundation.  Its  organic  name  is  Community 
Trust,  and  it  was  originated  by  a  Cleveland  banker,  F.  H. 
Goff,  as  a  semi-detached  distributing  agency  in  per- 
petuity, for  private  funds  left  in  trust  for  public  pur- 
poses. The  governing  body  of  the  Foundation  is  a 
committee  made  up  of  two  representatives  appointed  by 
the  trust  company  board,  one  by  the  federal  judge,  one 
by  the  probate  judge,  and  one  by  the  mayor.  These 
members  serve  without  pay ;  they  cannot  be  holders  con- 
currently of  public  office,  and  not  more  than  two  can 
belong  to  the  same  religious  sect  or  denomination.  The 
Foundation  has  been  fortunate,  and  was  fortunate  at  the 
time  of  the  survey,  in  that  the  committee  members  were 
individuals  of  unquestioned  integrity  and  high  com- 
munity standing. 

Cleveland  took  for  granted  the  absence  of  any  special 

1  An  appraisal  of  the  results  of  the  Survey  of  Criminal  Justice  in  Cleve- 
land, written  especially  for  this  handbook  by  Carlton  K.  Matson,  AM  . 
Director  of  the  Cleveland  Foundation. 
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or  political  interest  in  the  control  of  the  survey  by  such 
an  agency  as  the  Foundation.  If  this  had  not  been  true, 
accusations  and  consequent  weakening  of  confidence 
would  have  been  the  result  as  the  probe  into  the  justice 
machinery  began  to  touch  personal  and  political  interests. 
Communities  considering  the  possibility  of  undertaking 
successful  criminal  justice  surveys  should  certainly  look 
long  and  carefully  for  authoritative  surveying  organiza- 
tions which  are  known  to  be  apart  from  political  or 
other  special  interest. 

The  Foundation  also  contributed  a  high  degree  of 
leadership  to  the  survey  enterprise.  The  idea  first  devel- 
oped through  the  activities  of  a  Cleveland  Welfare 
Federation  committee  on  delinquency.  The  secretary, 
Professor  C.  E.  Gehlke,  of  Western  Reserve  University, 
was  probably  the  first,  lo  suggest  the  survey  of  criminal 
justice,  which  he  did  late  in  1919.  He  and  Dr.  Raymond 
Moley,  then  director  of  the  Cleveland  Foundation, 
worked  out  the  survey  plan  much  as  it  was  developed 
in  1921. 

The  Cleveland  Foundation  committee  appointed  Dean 
Roscoe  Pound  of  Harvard  Law  School,  director  of  the 
survey,  and  Felix  Frankfurter  of  the  faculty  of  the  same 
school  as  associate.  The  Foundation  also  set  up  an 
advisory  committee,  inviting  44  leading  citizens  to  act 
as  members.  This  advisory  committee  effectually  related 
the  undertaking  to  the  community.  It  served  in  an 
invaluable  way  when  the  preliminary  reports  of  the 
survey  came  to  the  point  of  critical  scrutiny.  The  find- 
ings of  the  survey  were  given  out  at  public  luncheons 
which  attracted  the  widest  attention,  and  were  afterward 
published  in  book  form.  This  publication  is  still  in  active 
demand  by  jurists  and  students  of  criminal  justice  all 
over  the  country. 

This  process  of  publishing  the  survey  reports — first, 
through  the  medium  of  addresses  at  public  luncheons ; 
second,  through  newspaper  articles  occasioned  by  these 
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luncheon  addresses ;  third,  in  a  readable  report  text — 
constitutes  an  important  contribution  to  the  "humanizing 
of  knowledge,"  to  quote  James  Harvey  Robinson's  neat 
title.  It  is  a  recognition  that  surveys,  in  order  to  become 
a  social  force,  do  not  end  with  the  accumulating  of  facts 
and  the  burying  of  those  facts  within  ponderous  volumes, 
but  that  they  must  go  on  to  "carrying  the  public"  toward 
agreement  with  the  conclusions  of  the  surveyors.  This 
publication  plan  is  a  Cleveland  process,  which  probably 
originated  in  the  mind  of  the  founder  of  the  Cleveland 
Foundation,  and  was  first  used  in  the  School  Survey 
directed  by  Leonard  P.  Ayres. 

Students  of  criminal  justice  who  wish  to  assay  the 
value  of  such  a  survey  as  the  one  in  Cleveland  will  do 
well  to  study  this  process  of  carrying  the  public.  Because 
of  the  use  of  this  process,  the  Criminal  Justice  Survey 
provoked  the  widest  general  discussion  in  Cleveland.  If 
no  concrete  changes  had  resulted  from  the  survey  in  the 
five  years  which  have  elapsed,  it  is  safe  to  say  that  the 
Criminal  Justice  Survey  would  still  have  justified  itself 
in  the  education  of  the  public  which  it  accomplished. 
The  public  saw  its  criminal  justice  problem  and  machinery 
whole  for  the  first  time,  and  first  apprehended  some  of 
the  things  which  might  be  done  to  make  the  machinery 
more  successful  in  its  operation.  Dividends  from  this 
greater  public  knowledge  will  return  to  Cleveland  for 
many  years.  How  different  the  story  of  the  Cleveland 
survey  would  have  been  had  learned  gentlemen  met  and 
studied  and  hidden  away  the  results  of  their  findings, 
as  was  once  the  only  proper  way  for  learned  gentlemen 
to  perform. 

Looking  to  the  matter  of  concrete  changes  brought 
about  by  the  survey,  it  is  not  easy  to  make  an  accurate 
appraisal  at  the  end  of  so  short  a  period  as  five  years. 
Many  things  recommended  in  the  survey  have  come  to 
pass,  and  yet  it  would  in  many  instances  be  unjust  to 
say,   "The  survey  did  this."    Citizens   of   courage   and 

23 


300  CRIMINAL  JUSTICE 

vision  participated  in  bringing  survey  recommendations 
to  fulfillment.  They  should  have  most  generous  credit. 
It  is  enough  if  the  survey  provided  a  text  for  these 
citizens,  and  aided  them  in  securing  public  support.  And 
these  things  it  did.  Quite  unquestionably  it  gave  Cleve- 
land an  accurate  diagnosis  which  took  crime  discussion 
out  of  the  field  of  quackery,  and  at  the  same  time  sug- 
gested remedies  so  undeniably  sensible  and  needed  that 
they  became  mainsprings  to  intelligent  public  officials  and 
private  citizens  who  had  the  will  to  bring  about  salutary 
changes. 

Achievements 

First  perhaps  among  the  changes  which  have  come 
about  following  the  Criminal  Justice  Survey  is  the  better 
organization  of  the  common  pleas  court.  The  survey 
found  the  court  to  be  handling  3,000  criminal  and  10,000 
civil  cases  a  year.  Its  salary  budget  alone  was  $375,000 
a  year.  Yet  there  was  no  head  to  the  court  and  what 
was  a  great  business  was  being  run  in  an  unbusinesslike 
way  by  an  oligarchy  of  judges.  The  survey  recommended 
that  provision  be  made  for  the  appointment  of  a  chief 
justice  and  the  systematizing  of  the  court's  procedure. 
State  legislation  has  since  created  the  office  of  chief 
justice,  and  under  him  long  strides  have  been  made 
toward  adequate  organization. 

Survey  recommendations  as  to  unification  of  courts 
have  not  fared  so  well.  The  surveyors  urged  that  all 
criminal  cases  be  handled  in  a  single  court,  the  Common 
Pleas.  If  not  that,  then  all  felony  trials  should  be  placed 
completely  within  the  jurisdiction  of  the  common  pleas 
court,  taking  away  from  the  municipal  bench  the  pre- 
liminary hearing.  The  old  clumsy  dual  system  still  pre- 
vails, although  there  is  some  agitation  each  year  for 
simplification. 

State  legislation  enacted  since  the  survey  has  created 
the   probation   department   of   the   common   pleas   court 
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which  was  recommended.  "What  is  needed  is  a  depart- 
ment which  makes  a  business  of  studying  offenders  as 
human  beings,"  the  survey  stated.  The  department,  under 
a  former  newspaper  man  of  ability,  James  P.  Kirby, 
has  fulfilled  this  condition,  and  has  undoubtedly  brought 
enlightenment  to  Cuyahoga  County  in  the  field  of  the 
intelligent  relating  of  treatment  of  the  offender  to  the 
causes  of  offense. 

Through  the  efforts  and  initiative  of  enlightened 
common  pleas  judges  and  the  probation  officer,  a  socially 
intelligent  psychiatrist  has  been  attached  to  the  county 
court,  as  recommended  in  the  survey.  Through  this 
medical  officer  and  his  functioning,  progress  has  been 
made  toward  treatment  of  crime  as  in  part  at  least  a 
mental  disease,  in  place  of  its  treatment  solely  upon  a 
basis  of  reasoning  that  it  is  the  fruit  of  wilfull  moral 
depravity. 

A  general  speeding-up  of  justice  has  come  about  since 
the  survey,  and  unquestionably  in  part  as  a  direct  result 
of  recommendations.  Better  organization  of  the  common 
pleas  court  under  a  chief  justice  and  the  passage  of  State 
legislation  authorizing  the  election  of  six  more  municipal 
judges  have  been  important  factors  in  the  increased  ex- 
pedition in  the  handling  of  cases. 

The  surveyors  pointed  out  repeatedly  how  the  justice 
machinery  of  Cleveland  was  full  of  holes  into  which 
cases  were  being  regularly  and  frequently  "lost."  Elimi- 
nation of  this  evil  has  been  brought  about  to  a  large 
extent  by  the  establishment  of  a  comprehensive  system 
in  the  common  pleas  court  whereby  the  court  compiles 
and  maintains  a  card  index  file,  which  includes  the  crim- 
inal record  of  every  person  in  the  county  charged  with 
felony.  Fraud  and  error  in  the  fixing  of  bail  are  elimi- 
nated, and  with  the  record  down  accurately  in  black  and 
white  the  "nolle"  has  become  a  tool  handled  with  much 
more  care  and  thought  by  prosecutors  and  judges. 

In  the  police  department  a  notable  change  has  been 
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made  in  the  setting  up  of  a  woman's  police  bureau.  This 
was  recommended  by  the  survey,  but  the  chief  part  which 
the  survey  played  in  the  accomplishment  is  that  it  un- 
doubtedly aroused  the  Women's  City  Club  to  new  action 
in  the  field  of  the  treatment  of  the  offender.  One  of  the 
objectives  upon  which  the  club  fell  was  the  establish- 
ment of  the  bureau.  The  long  fight,  however,  which 
came  to  a  successful  close  with  the  establishment  of  the 
bureau  on  January  1,  1925,  was  chiefly  a  conquest  of 
the  Women's  Protective  Association  and  its  valiant  chief, 
Miss  Sabina  Marshall. 

The  agent  in  placing  a  decent  fear  of  the  results  of 
any  malfeasance  in  the  minds  of  careless  or  lazy  justice 
officials  over  the  period  since  1921,  has  been  the  Cleveland 
Association  for  Criminal  Justice.  This  organization  grew 
directly  out  of  the  survey.  It  was  organized  by  leading 
Clevelanders  animated  by  Director  Moley  and  the  Cleve- 
land Foundation  Committee.  It  was  first  financed  by 
special  private  subscription,  but  has  since  been  financed 
by  the  Community  Fund.  There  have  been  attacks  made 
upon  this  use  of  so-called  "charitable"  money.  No  one 
who  thinks  accurately  can  doubt,  however,  that  an  organ- 
ization which  serves  the  community  welfare  by  further- 
ing the  competent  working  of  justice  machinery  is  any- 
thing but  a  proper  change  upon  a  quasi-public  fund 
devoted  to  social  welfare  purposes.  Any  attack  upon 
the  propriety  of  this  support,  therefore,  in  order  to  be 
valid  can  only  be  an  attack  upon  the  community  service 
of  the  organization. 

The  Criminal  Justice  Association  has  been  under  two 
directors.  At  present  its  executive  is  J.  M.  Shallenberger, 
an  able  lawyer  of  great  energy  and  much  experience  in 
practice. 

As  a  checker-up  on  the  handling  of  felonies  the  asso- 
ciation has  proved  an  able  servant  of  the  Cleveland  com- 
munity. With  a  small  staff  it  has  managed  to  follow 
through  on  felony  cases  to  an  extent  that  has  undoubtedly 
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stimulated  judges,  prosecutors  and  clerical  staffs.  It  has 
also  served  the  prosecutors  and  courts  ably  by  providing 
records  in  cases  where  court  data  proved  inadequate. 
A  number  of  investigations  of  justice  agencies  carried  on 
privately  by  the  association  have  resulted  in  major  im- 
provements in  conduct  and  procedure. 

The  Criminal  Justice  Association  was  set  up  on  a 
right  principle.  Undoubtedly  it  has  done  an  invaluable 
service  to  the  everlasting  profit  of  its  community.  It  is 
to  be  hoped  that  it  will  be  given  means  and  authority 
to  round  out  its  service  in  the  future  by  making  a  con- 
tinuing analysis  and  diagnosis  of  the  social  causes  of 
crime. 

After  all,  crime  is  not  an  isolated  phenomenon.  It  is 
always  related  to  social  maladjustments  which  usually 
derive  first  from  heredity,  and  then  are  modified  by  en- 
vironments. Probably  every  criminal  has  his  little  public 
opinion  which  sustains  him  in  his  defiance  of  the  sanc- 
tions of  the  larger  group.  Without  this  warming  approval, 
most  criminal  careers  would  no  doubt  wither  away,  for 
few  men  are  courageous  enough  or  reckless  enough  to 
keep  a  sinister  purpose  in  a  social  vacuum. 

It  is  the  glory  of  the  record  of  the  Cleveland  Criminal 
Justice  survey  that  it  took  into  account  the  social  forces 
and  causes.  Its  ultimate  contribution  will  undoubtedly 
be  in  .proportion  to  the  degree  to  which  society  is  led 
to  remodel  and  continually  re-appraise  its  conduct  of 
justice,  not  in  vengeance  or  in  spite,  but  in  a  far-visioned 
purpose  to  find  criminal  sources  and  dry  them  up. 

CRIMINAL  STATISTICS  x 

The  inadequacy  of  statistics  concerning  crime 
throughout  the  United  States,  and  the  lack  of  definite 
information  concerning  not  only  the  amount  of  crime 
committed  but  also  the  number  of  persons  arrested,  the 

1The  Editor. 
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number  convicted,  the  number  committed  to  institutions 
and  the  number  placed  on  probation  and  parole,  has 
been  the  subject  of  considerable  study  by  sociologists. 

The  most  comprehensive  appraisal  of  the  lack  of  in- 
formation on  this  subject  is  contained  in  "The  History 
and  Organization  of  Criminal  Statistics  in  the  United 
States"  by  D.  Louis  N.  Robinson,  published  by  Hough- 
ton, Mifflin  and  Co.,  in  1911. 

Spasmodic  efforts  have  been  made,  generally  locally 
(as  for  example,  the  Survey  of  Criminal  Justice  in  Cleve- 
land) to  analyze  crime  and  the  attendant  problems  in- 
volved. 

The  first  organization  devoted  exclusively  to  the  study 
of  such  problems  was  the  Chicago  Crime  Commission, 
organized  in  Chicago  in  1919.  Its  function  has  been  to 
gather  statistical  information  on  the  subject  in  the  city 
of  Chicago  and  in  Cook  County,  as  well  as  to  study  the 
operations  of  the  system  of  the  administration  of  crim- 
inal justice  and  to  advocate  remedies  for  its  defects. 

Following  the  Survey  of  Criminal  Justice  in  Cleve- 
land, the  second  such  organization  was  formed,  viz. :  the 
Cleveland  Association  for  Criminal  Justice  in  1922,  the 
functions  of  which  generally  are  the  same  as  those  of  the 
Chicago  Crime  Commission. 

Thereafter  were  formed  the  Baltimore  Criminal  Jus- 
tice Commission  in  1923,  the  Missouri  Association  for 
Criminal  Justice  in  1925.  The  Missouri  Association  is 
the  first  to  consider  the  problem  from  the  broader  ap- 
proach, viz. :  the  entire  State,  the  former  organizations 
having  been  confined  to  the  city  of  their  origin. 

Each  of  these  organizations  has  published  from  time 
to  time  bulletins  containing  information  on  the  general 
subject  of  crime,  etc.,  to  which  the  reader  is  directed 
specifically  in  the  bibliography. 

The  local  interest  in  the  question  in  the  different  sec- 
tions of  the  country  was  crystallized  late  in  1925  in  the 
organization    of    the    National    Crime    Commission,    the 
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origin  and  functions  of  which  are  described  in  succeeding 
pages. 

For  the  purpose  of  facilitating  the  gathering  of  accu- 
rate information  on  the  various  problems  involved  in  the 
administration  of  criminal  justice,  the  National  Crime 
Commission  engaged  Professor  Raymond  Moley  of  the 
Department  of  Public  Law  and  Jurisprudence  of  Colum- 
bia University  to  prepare  a  manual  of  information  con- 
cerning methods  of  organizing  crime  commissions  and 
making  surveys.  Professor  Moley  was  Director  of  the 
Cleveland  Foundation  at  the  time  of  the  Survey  of  Crim- 
inal Justice  in  Cleveland  which  the  Foundation  con- 
ducted and  which  has  since  become  the  standard,  and 
consultant  in  the  Missouri  Survey  of  Criminal  Justice, 
and  in  the  formation  of  the  Missouri  Association  for 
Criminal  Justice. 

Professor  Moley's  manual  will  be  distributed  through 
the  United  States  by  the  National  Crime  Commission 
and,  it  is  expected,  will  stimulate  municipalities  and  states 
generally  in  undertaking  the  systematic  collection  of 
accurate  statistical  information. 

Detailed  information  concerning  the  activities  of  the 
various  crime  commissions  and  associations  for  criminal 
justice  will  be  found  in  succeeding  pages. 

MONEY  PROVIDED  FOR  COMPLETE  SURVEY 
OF  CRIMINAL  PROCEDURE  1 

The  third  annual  meeting  of  the  American  Law  Insti- 
tute, held  in  Washington  May  first  and  second,  was  not- 
able in  more  than  one  way.  It  was  the  first  meeting  at 
which  actual  progress  in  drafting  could  be  reported.  Con- 
sideration was  given,  section  by  section,  to  the  first 
published  drafts  in  the  several  subjects  of  contracts,  torts 
and  conflict  of  laws,  which  had  been  circulated  among  the 

1  Donation  of  $60,000  by  Laura  Spellman  Rockefeller  Memorial  accepted 
by  the  American  Law  Institute  to  permit  of  enlarging  its  scope.  Journal  of 
the  American  Judicature  Society.    Vol.  9.    No.  1.    June,   1925. 
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members  previously.  Considerable  time  was  devoted  to 
this,  and,  whether  or  not  the  result  will  be  noticeable  in 
later  drafts,  it  must  be  said  at  least  that  the  discussions 
were  decidedly  interesting.  The  meeting  proved  that  such 
onerous  and  serious  work  as  criticizing  restatements  of 
law  may  prove  instructive  and  even  entertaining.  And 
since  the  meeting  was  well  attended,  even  from  states  on 
the  West  Coast,  it  appears  obvious  that  future  meetings 
will  be  successful.  Such  gatherings  serve  the  very  impor- 
tant purpose  of  instilling  confidence  in  the  work  of  the 
reporters  and  their  staffs  of  advisors. 

There  was  another  phase  of  the  meeting  which  espe- 
cially deserves  comment  here.  Announcement  was  made 
that  the  Laura  Spellman  Rockefeller  Memorial  had  tend- 
ered the  sum  of  $60,000  to  be  expended  in  three  years  in 
the  drafting  of  a  code  of  criminal  procedure.  The 
need  for  the  work  was  presented  in  a  committee  report 
by  Chancellor  Hadley  of  Washington  University.  The 
Council  of  the  Institute  thereupon  voted  to  accept  the 
terms  of  the  offer  and  a  committee  was  created  to  devise 
a  plan  of  operation. 

The  committee,  consisting  of  Henry  L.  Stinson,  Esq., 
Judge  Charles  C.  Nott,  Jr.,  Chief  Justice  Harry  Olson 
and  Dean  William  E.  Mikell,  met  May  22  in  New  York 
City  together  with  Mr.  Elihu  Root,  Director  William 
Draper  Lewis,  Justice  Benjamin  N.  Cardozo  and  others 
and  proceeded  forwith  to  select  a  reporter,  as  the  drafts- 
man is  called,  and  his  assistant.  They  are  Dean  Mikell 
of  the  University  of  Pennsylvania  School  of  Law  and 
Professor  Edwin  E.  Keedy,  of  the  same  faculty,  who 
are  nationally  known  for  their  investigations  in  criminal 
law  and  criminal  procedure.  The  discussions  at  this 
meeting,  led  by  Mr.  Root,  as  chairman,  indicated  a  desire 
to  get  started  early  and  to  treat  the  subject  in  a  board 
spirit. 

The  generous  gift  creates  a  great  opportunity.  For 
nearly  a  century  the  vital  field  of  criminal  procedure  has 
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needed  a  thorough  survey  and  during  all  of  that  time 
nothing  has  been  done  whatsoever  except  to  nibble  at 
various  parts.  The  most  important  departures  from  the 
old  body  of  rules,  having  the  effect  of  exalting  the  jury 
at  the  expense  of  the  judge,  have  proved  wrong  in  prin- 
ciple and  in  practice  and  have  contributed  a  great  deal,  in 
certain  States,  to  the  failures  of  justice  which  have 
scandalized  our  times. 

While  slow  to  correct  defects  in  this  field,  we  have 
been  prolific  in  penal  reform  acts.  The  juvenile  court, 
the  indeterminate  sentence,  probation  and  parole  have 
come  into  our  law  with  almost  universal  sanction.  But 
generally  throughout  the  country  law  enforcement  has 
become  less  effective. 

The  emphasis  which  the  American  Judicature  Society 
has  placed  on  judicial  unification,  bar  integration,  a 
better  mode  of  selection  and  greater  security  of  tenure 
for  State  judges  indicates  that  we  consider  these  the 
major  factors  in  the  great  problem  of  making  justice, 
both  civil  and  criminal,  more  efficient.  But  this  is  not 
to  say  that  specific  rules  of  trial  are  not  also  important. 
We  have  refrained  for  the  greater  part  from  dis- 
cussing specific  rules  because  such  discussion  should  be 
part  of  a  comprehensive  survey  done  in  a  scientific 
spirit. 

We  have  just  said  that  powers  taken  from  the  judge 
exalt'  the  powers  of  the  jury.  But  in  a  more  critical 
spirit  it  should  be  said  that  it  is  impossible  to  add  to  the 
power  of  uninformed  and  irresponsible  persons.  Powers 
subtracted  from  the  bench  really  accrue  to  the  advocate. 
Every  limitation  upon  prompt  and  certain  methods  of 
trial  handicaps  the  state  and  benefits  the  defense.  Expert- 
ness  in  criminal  procedure  is  largely  confined  to  that 
moiety  of  the  bar  which  specializes  in  criminal  defenses. 
And  to  that  small  part  of  the  profession  must  go  a  great 
share  of  the  blame  for  thwarting  reform  measures.  For 
instance :    The  boast  of  a  certain  notorious  lawyer  that 
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he  has  defended  over  one  hundred  persons  charged  with 
murder  and  has  never  had  a  client  hanged. 

The  needed  survey  of  criminal  procedure  comes  at 
the  right  time  when  bar  integration  is  steadily  progress- 
ing and  better  administrative  methods  are  being  adopted 
by  the  judiciary.  The  time  we  look  forward  to  may  not  be 
far  distant  when  a  clear-cut  issue  can  be  made  between 
disinterested  lawyers  on  one  side  and  the  beneficiaries 
of  vicious  rules  on  the  other  side. 


THE  NATIONAL  CRIME  COMMISSION  1 

The  National  Crime  Commission  is  founded  upon 
the  willingness  of  American  citizenship  to  give  service 
where  service  is  required.  The  suppression  of  crime  and 
lawlessness  in  the  United  States  appears  to  be  an  emer- 
gency requirement  of  this  period.  The  National  Crime 
Commission  dedicates  its  service  to  stimulate  public  in- 
terest and  action  in  the  restoration  of  respect  for  the 
authority  of  the  State  in  the  performance  of  its  funda- 
mental duty  of  protecting  the  persons  and  property  of  its 
citizens. 

The  Executive  Committee  has  considered  carefully 
the  specific  functions  to  be  undertaken  by  the  National 
Crime  Commission. 

It  expressly  disclaims  any  purpose  to  take  from  the 
authorities  of  the  federal  government,  states,  municipali- 
ties or  citizenship  the  responsibility  which  rests  squarely 
on  their  shoulders.  It  will  refuse  to  attempt  to  replace 
public  authority  just  as  strongly  as  it  will  urge  that  or- 
ganized public  spirit  and  citizenship  shall  act  as  an  aux- 
iliary and  stimulant  to  public  authority.  It  will  conceive 
one  of  its  primary  purposes  to  awaken  public  opinion 
but  it  will  make  available  facts  upon  which  intelligent 

1  Statement  of  the  organization  and  purposes  of  the  National  Crime  Com- 
mission, published  by  its  executive  committee,  F.  Trubee  Davison,  Chairman. 
July  30.  1925. 
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and  assured  conclusions  and  decisive  action  can  be  ac- 
cepted and  undertaken. 

In  the  interest  of  good  organization  it  will  assist  in 
the  creation  of  local  crime  commissions,  not  only  for 
academic  surveys  but,  in  addition,  for  such  action  as  may 
be  desirable  to  put  a  stop  to  law  breaking  and  primarily 
those  forms  of  criminality  which  threaten  with  violence 
the  safety  of  persons  and  property,  the  disturbance  of 
peace  and  the  flouting  of  public  order. 

With  such  local  organizations  of  citizens  desiring  to 
be  sure  of  their  ground  and  inflexible  in  their  determina- 
tion to  stand  upon  it,  the  National  Crime  Commission 
hopes  to  obtain  a  nation-wide  cooperation  and  singleness 
of  purpose  and  method.  As  a  central  body  it  not  only 
hopes  to  keep  alive  a  national  vigilance  and  to  unify 
opinion,  but  will  attempt  to  obtain  standardization  of 
criminal  statistics,  current  information,  better  methods 
of  criminal  identification,  and  the  general  improvement 
of  police,  criminal  procedure  and  penal  results. 

It  is  by  cooperation  between  communities  and  the 
states  of  the  Nation  rather  than  by  Federal  action  that 
the  tide  of  crime  can  be  turned.  Toward  such  cooperation 
the  National  Crime  Commission  will  devote  it  efforts  and 
offer  its  auxiliary  aid.  This  labor  is  not  the  labor  of  a 
day,  nor  will  it  stand  firmly  unless  painstakingly  founded 
upon  solid  information  and  careful  organization  devel- 
oped with  great  pain. 

The  Chairman  and  the  Executive  Committee  invite 
the  support  of  all  individuals  and  organizations  by  infor- 
mation, cooperation  and  willingness  to  serve. 

The  National  Crime  Commission  is  not  to  be  the 
instrument  of  any  particular  theory  of  cause  of  crime 
or  punishment  for  crime.  It  recognizes  that  causes  may 
be  remote  and  fundamental  or  obvious  and  immediate. 
It  recognizes  that  punishment  for  crime  may  err  by  being 
inhumane  or  by  being  pampering.  These  are  matters  to 
be  weighed  in  due  time.     For  immediate  results,  how- 
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ever,  it  places  dependence  upon  methods  not  characterized 
by  unnecessary  brutality  or  which  consider  only  the  wel- 
fare and  reform  of  the  guilty,  but  upon  those  which  will 
restore  swift  and  certain  justice  dedicated  to  showing 
this  generation  that  the  cost  of  defiance  of  general  wel- 
fare and  authority  is  still  too  high  to  pay. 

The  organization  adopted  for  this  work  is  the  Execu- 
tive Committee,  under  the  Chairman,  which  at  present 
consists  of : 

Dr.  E.  A.  Alderman,  President  of  the  University  of 
Virginia. 

Hon.  Newton  D.  Baker,  former  Secretary  of  War. 

Hon.  Richard  Washburn  Child,  former  Ambassador 
to  Italy. 

Mrs.  Ethel  Roosevelt  Derby. 

Mr.  Hugh  Frayne,  who  is  authorized  by  the  President 
of  the  American  Federation  of  Labor  to  directly  represent 
them  in  our  Councils. 

Hon.  Herbert  S.  Hadley,  Chancellor  of  Washington 
University  and  former  Governor  of  Missouri. 

Hon.  Charles  Evans  Hughes,  former  Secretary  of 
State. 

Hon.  Frank  O.  Lowden,  former  Governor  of  Illinois. 

Hon.  Franklin  D.  Roosevelt,  former  Assistant  Secre- 
tary of  the  Navy. 

Hon.  Chester  H.  Rowell,  of  California,  Member  of 
the  Railroad  Commission. 

General  James  A.  Drain,  former  Commander  of  the 
American  Legion. 

General  Samuel  McRoberts,  Treasurer. 

Charles  H.  Sabin,  Chairman  of  the  Finance  Com- 
mittee and  the  Commission,  and 

F.  Trubee  Davison,  Chairman  of  the  Commission. 
Sub-Committees,  which  will  report  to  the  Executive 
Committee,  consist  of : 
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Local  Organization — Richard  Washburn  Child,  Chair- 
man. 

Police — Chester  H.  Rowell,  Chairman. 

Social,  Educational  and  Industrial  Conditions  Affect- 
ing Crime — Newton  D.  Baker,  Chairman. 

Legal  Procedure,  Prosecution  and  Judical  Administra- 
tion— Herbert  S.  Hadley,  Chairman. 

Medical  and  Expert  Testimony — Mrs.  Ethel  Roose- 
velt, Chairman. 

Legal  Education  and  Standards  of  Professional  Con- 
duct, Pardons,  Probation,  Penal  Laws  and  Institutional 
Correction. 

Each  of  these  Sub-Committees  will  employ  expert 
assistance. 

In  addition  to  this,  a  statistical  and  research  bureau 
will  be  established  in  the  Executive  Offices,  which  will 
conduct  research  work  and  gather  such  information  and 
statistics  as  are  requested  by  the  various  Sub-Committees 
and  the  Executive  Committee. 

The  funds  for  the  work  are  now  being  received. 

THIRTEEN  TO  FRAME  NEW  CRIMINAL  CODE 1 

Announcement  of  the  Special  Committee  which  will 
work  under  former  Governor  Herbert  S.  Hadley  of  Mis- 
souri for  the  improvement  of  legal  procedure,  prosecu- 
tion and  judicial  administration  was  made  today  by  F. 
Trubee  Davison,  Chairman  of  the  National  Crime  Com- 
mission. 

"Amongst  the  various  matters  which  must  be  given 
intelligent  and  thoughtful  study  by  the  best  equipped 
minds  of  the  country  before  any  real  progress  can  be 
made  towards  reducing  crimes  of  violence,  the  matter 
of  improvement  in  legal  procedure,  prosecution  and 
judicial  administration  generally  is  one  of  the  most  impor- 
tant," said  Chairman  Davison. 

xNew  York  Times.    December  23,   192S. 
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"In  dividing  the  various  lines  of  inquiry  which  the 
National  Crime  Commission  considers  of  prime  impor- 
tance between  the  different  members  of  the  Commission, 
this  subject  was  assigned  to  former  Governor  Herbert 
S.  Hadley,  who  is  now  the  Chancellor  of  Washington 
University,  St.  Louis,  Missouri,  and  a  recognized  author- 
ity on  these  questions. 

"Governor  Hadley  today  authorized  me  to  announce 
the  membership  of  his  committee  which  will  work  with 
him  in  preparing  recommendations  for  improvements  in 
our  legal  machinery.  I  know  the  public  will  feel  that 
these  names  will  insure  that  any  conclusions  reached 
will  be  founded  on  an  intelligent  and  wise  consideration 
of  this  most  important  problem.  The  committee  will 
begin  its  duties  immediately. 

"Governor  Hadley  himself  has  been  at  the  head  of 
the  Missouri  Association  for  Criminal  Justice  which  is 
just  completing  an  elaborate  survey  of  the  situation  as 
regards  crime  in  that  state.  Former  U.  S.  Attorney 
General  Judson  Harmon  was  instrumental  in  preparing 
important  improvements  in  the  judicial  procedure  of  the 
State  of  Ohio.  New  York  is  represented  by  the  Hon. 
Charles  S.  Whitman,  who,  besides  being  a  former  gover- 
nor, was  also  a  district  attorney  of  New  York  City,  and 
the  other  names  are  equally  prominent  throughout  the 
country. 

"The  committee  is  made  up  as  follows: 

Honorable  Judson  Harmon,  former  Attorney  General 
of  the  United  States  and  Governor  of  Ohio. 

Honorable  Charles  S.  Whitman,  former  District  At- 
torney, City  of  New  York,  and  Governor  of  New  York. 

Honorable  Charles  S.  Deneen,  former  State's  Attor- 
ney, Cook  County,  and  Governor  of  Illinois;  United 
States  Senator. 

Dean  Roscoe  Pound,  former  Commissioner  of  the 
Supreme  Court  of  Nebraska;  Dean  of  the  Harvard 
Universitv  Law  School. 
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Dean  John  H.  Wigmore,  Dean  of  Northwestern  Uni- 
versity Law  School;  extensive  writer  on  subjects  relating 
to  the  administration  of  criminal  law. 

Honorable  Edwin  R.  Keedy,  former  Judge  Advocate 
of  the  United  States  Army,  and  President,  American 
Institute  of  Criminal  Law  and  Criminology;  Professor 
of  Criminal  Law,  University  of  Pennsylvania. 

Honorable  Dan  K.  Moody,  Attorney  General  of 
Texas. 

Honorable  Ulysses  S.  Webb,  Attorney  General  of 
California  since  1902. 

Honorable  George  M.  Napier,  Attorney  General  of 
Georgia. 

Honorable  Oscar  Hallam,  former  Judge  of  the  Su- 
preme Court  of  Minnesota;  Chairman,  Section  on  Crimi- 
nal Law,  American  Bar  Association. 

Honorable  Marcus  Kavanaugh,  member  of  Special 
Committee  of  the  American  Bar  Association  on  Law 
Enforcement,  1921-1923;  Judge  of  the  Superior  Court, 
Chicago. 

Colonel  Philip  S.  Van  Cise,  former  Colonel  in  United 
States  Army,  World  War;  former  District  Attorney  for 
City  and  County  of  Denver,  in  which  office  he  success- 
fully prosecuted  members  of  the  national  'bunco  ring.'  " 

In  giving  out  the  composition  of  the  committee,  Mr. 
Davison  also  made  public  the  following  brief  statement 
from  Governor  Hadley: 

''I  believe  that  the  men  who  have  consented  to  serve 
on  this  committee  can  be  thoroughly  regarded  as  fully 
experienced  and  competent  to  deal  with  these  important 
problems.  Most  of  them  as  public  officials  have  come  to 
know  by  actual  experience  of  the  defects  and  weaknesses 
of  our  system  of  criminal  procedure  and  Dean  Pound  and 
Dean  Wigmore  have  for  years  been  regarded  as  leaders 
in  the  development  of  scientific  jurisprudence.  I  feel  that 
all  these  busy  men  have  shown  a  fine  public  spirit  in  con- 
senting to  serve  on  this  committee.   I  will  submit  to  each 
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member  of  the  committee  as  a  basis  of  discussion  a  draft 
of  a  code  of  criminal  procedure  that  I  have  prepared  for 
the  Missouri  Association  for  Criminal  Justice.  A  con- 
siderable part  of  the  work  will  be  carried  on  by  corre- 
spondence. One  or  two  meetings  will  be  held  to  formulate 
a  final  plan  of  the  committee  for  a  code  of  criminal  pro- 
cedure that  will  work  effectively  for  the  conviction  of 
the  guilty." 

Under  the  procedure  adopted  by  the  Commission,  this 
Committee  will  make  definite  recommendations  which 
will  be  considered  by  the  Executive  Committee  of  the 
National  Crime  Commission  as  a  whole. 
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